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BEFORE THE APPELLATE AUTHORITY 
(Constituted under the Chartered Accountants Act, 1949) 

 
APPEAL NO. 01/ICAI/2014 

IN THE MATTER OF: 

 
Talluri Srinivas        …………Appellant  
 

Vs. 
 

Institute of Chartered Accountants of India and others …….Respondents 

 
            

CORAM: 
 
Hon’ble Mr. Justice M.C. Garg                  Chairperson 

Hon’ble Mr. Kamlesh S. Vikamsey                  Member 
Hon’ble Mr. Praveen Garg               Member 
Hon’ble Dr. Navrang Saini               Member 

 
 
PRESENT:  

 
For the Appellant: 
 

1. Mr. R. Sudhinder, Advocate  
2. Mr. Siladitya Chatterjee, Advocate 
3. Ms. Prerana Amitabh, Advocate 

4. Mr. Anurag Tripathi, Advocate 

 
For the Respondents:  

 
1. Mr. Rajeeve Mehra, Senior Advocate appearing on behalf of ICAI  
2. Ms. Pooja M. Saigal, Advocate appearing on behalf of ICAI  

3. Ms. Vibha Gupta, Joint Secretary (Legal) appearing on behalf of ICAI  
4. Mr. Anurag Sharma, Assistant Secretary, appearing on behalf of ICAI  

 

 

ORDER 
 

Date: 26.07.2017 
 

1. The Appellant, being aggrieved by the Order dated 21st October, 2013 passed by 

the Disciplinary Committee of the Institute of Chartered Accountants of India, in 

case no DD/1/S/INF/09/DC/40/2009, holding the Appellant guilty of Professional 

Misconduct falling within the meaning of clauses (5), (6), (7), (8) and (9) of  

Part-I of the Second Scheduled to the Chartered Accountants Act, 1949, has filed 

this appeal before this Authority, the consideration whereof on merits, is 

presently pending as a preliminary objection has been raised on behalf of 



Page 2 of 21 
 

the Appellant, by filing an interim application that the Bench of four 

members inclusive of the Chairperson has no jurisdiction to hear and 

decide the present appeal as one of the fifth member of the Bench of 

the Authority namely CA. Sunil Goyal, the representative member of 

the Institute of Chartered Accountants of India nominated by the 

Central Government has recused himself from hearing the present 

appeal avoiding conflict of interest on the ground that he appeared as 

an expert witness in the proceedings before the Hon’ble Court of 

Central Bureau of Investigation in this case. Therefore, in substance 

certain basic issues have arisen before us for consideration thereof and taking 

decision thereon before hearing and deciding the present appeal on merits as 

under; 

 
i. Whether the Appellate Authority, in absence or recusal of one or more 

members on the ground of conflict of interests, illness or temporary 
availability due to any justifiable grounds, can be held to be validly 
constituted under the provisions of the Chartered Accountants Act, 1949 
(“Act”) and has quorum/jurisdiction to hear and decide the appeals filed 
before the Appellate Authority? 

 
ii. Whether the Central Government is required to appoint a new Member in 

place of the earlier appointed Member, if the earlier appointed Member recues 
himself on the grounds of either conflict of interest, illness or unavailable on a 
particular date of hearing by any unforeseen reason?  

 
iii. If answer to issue number (2) above is in affirmative, whether further 

proceedings/hearings of the appeal on merits require to be kept in abeyance 
till such time as the constitution of the Appellate Authority is compliant with 
Section 22A of the Act under the circumstances as in the present matter? 

 

 

2. In view of the above objection raised, instead of hearing of appeal on merits, we 

have heard the arguments of both the parties on the interim application on the 

core issue of quorum involved herein. Both the parties were also given the liberty 

to file the written submissions on the issue as to whether the Appellate Authority 

is entitled to hear and decide the present appeal under the circumstances when 

one of the members of the Bench has recused himself on the ground of conflict 

of interest or the absence of one of such member of the Bench resulted in a 
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faulty constitution of the Appellate Authority and ousted the jurisdiction of the 

Authority over the matter.  

 

3. The Learned Counsel, Shri R. Sudhinder, Advocate appearing on behalf of the 

Appellant submitted that in absence of the provisions in the Chartered 

Accountants Act, 1949 and the Rules made thereunder not mandating a specified 

minimum quorum, the majority of the members present are not entitled to hear 

and decide the Appeals filed before the Authority. According to him, this 

empowerment is nowhere contemplated in the scheme of the Act and the Rules 

framed thereunder and such an interpretation, in fact, runs contrary to the clear 

provisions of Section 22A of the Act. He further submitted that the Parliament in 

its wisdom has not specified a minimum quorum in the law since adjudication of 

cases relating to Chartered Accountants requires a blend of judicial skills, 

technical knowledge and subject matter expertise and hence the intention of the 

legislature, as clearly borne out by the words of Section 22A of the Act, was to 

ensure that all the members of the Appellate Authority are mandatorily present 

for all proceedings / hearings to be conducted before the Appellate Authority.  

 

4. Further, for substantiating his above arguments and making a differentiation 

from the provisions contained in the Chartered Accountants Act, 1949, relating 

inter-alia to the constitution of the Appellate Authority he also brought on record 

the provisions of various statutes, covering  various related aspects to the issue 

in hand, like Sections 53A, 53C,53H, 53R of the Competition Commission Act, 

2002; Section 73 of the Delhi Value Added Tax Act, 2004; Section 129C of the 

Custom Act, 1962; Section 5, 6, 7 and 7A of the Industrial Disputes Act, 1947 

and Section 16, 20 and 29A of the Consumer Protection Act, 1986, for which we 

are of the view that the reproduction of these provisions is not necessary herein. 
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5. Furthermore, he has also placed reliance, in favour of arguments made, on 

certain case laws decided by various judicial authorities namely United Commercial 

Bank Ld. Vs. Workmen, AIR 1951 SC 230; Kama Umi Isa Ammal Vs. State of AP, AIR 

1953 Mad 230; Sheik Hussain & Sons Vs. State of AP, AIR 1954 AP 36 (FB); Adambhai 

Ranabhai Vs. Regional Transport Authority, (1968) 9 GLR 674; The Punjab University, 

Chandigarh Vs. Vijay Singh Lamba and Ors. (1976) 3 SCC 344; Jagdish and etc. Vs. M.P. 

and Ors., 2001 criLJ 1296 (MP HC); Shri Subash G. Narvekar Vs. State of Goa & Ors., 

WP No. 116, 199 of 2001 and 58 of 2002; Mohammed Hasnuddin Vs. State of 

Maharashtra, (1979) 2SCC 572; Add. District Magistrate (Rev.) Delhi Admn. Vs. Siri Ram, 

(2000) 5 SCC 451; Llyods Bank Ltd. Vs. Llyods Bank Indian Staff Association, AIR 1956 

SC 746; Sardessai Engineering Works & Anr. Vs. Goa Coastal Zone Management 

Authority, App. No. 62/2012(THC), State of Andhra Pradesh and Anvr. Vs. Dr. Mohanjit 

Singh, 1988 (Supp) SCC 562, Ram Bharosey Agarwal v. Har Swarup Maheshwari, (1976) 

3 SCC 435. The extracts of some of the judgments, on which the reliance has 

been placed by him, are being reproduced to understand the thrust of the 

Appellant, by taking note of the observations made therein, as under: - 

 
I. United Commercial Bank Ld. Vs. Workmen, AIR 1951 SC 230 

 
“5. …It is thus clear and not disputed that the tribunal as a body should sit together and the 
award has to be the result of the joint deliberations of all members of the Tribunal acting in 
joint capacity. Section 16 requires that all members of the Tribunal shall sign the award. 
This again emphasizes that the function of the Tribunal is joint and it is not open to any 
member to refrain from signing the award. If the award is not signed by all members, it will 
be invalid as it will not be the award of the Tribunal. 

 
15. …Nor can consent give a court jurisdiction if a condition which goes to the root of the 
jurisdiction has not been performed or fulfilled. No acquiescence or consent can give a 
jurisdiction to a court of limited jurisdiction which it does not possess. In our opinion, the 
position here clearly is that the responsibility to work and decide being the joint 
responsibility of all three members, if proceedings are conducted and discussions on several 
general issues took place in the presence of only two, followed by an award made by three, 
the question goes to the root of the jurisdiction of the Tribunal and is not a matter of 
irregularity in the conduct of those proceedings. The absence of a condition necessary to 
found the jurisdiction to make the award or give a decision deprives the award or decision 
of any conclusive effect. The distinction clearly is between the jurisdiction to decide matters 
and the ambit of the matter to be heard by a Tribunal having jurisdiction to deal with the 
same. In the second case, the question of acquiescence or irregularity may be considered 
and overlooked. When, however, the question is of the jurisdiction of the Tribunal to make 
the award under the circumstances summarized no question of acquiescence or consent can 
affect the decision.  

 
17. On the admitted principle that the work of the Tribunal, which is of a quasi-judicial 
nature, is one of joint responsibility of all its members, Section 8 provides exceptions. The 
legislature having thus fixed in that section the limits of the exceptions, the limits have to be 
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strictly observed and it is not within the competence either of the Tribunal or the 
Government to extend the limits of those exceptions. In our opinion, the incidents in respect 
of the sittings and work of this Banking Tribunal, as mentioned above, do not fall within the 
limits of the exceptions and therefore the awards must be considered as made without 
jurisdiction.  

   
II. Kama Umi Isa Ammal Vs. State of AP, AIR 1953 Mad 230 

 
“4. It was contended on behalf of the petitioner that the above rules, in so far as they 
purport to authorize two members of a Tribunal to sit and dispose of matters arising for the 
decision of the Tribunal are invalid as being ultra vires the provisions of the Act. In our 
opinion on a plain reading of the language of the material sections this contention must 
prevail. Under Section 9 (4) (b) it is the “Tribunal” which must hear and give its decision in 
an appeal preferred to it under Section 9 (4) (a).  The Tribunal, according to the definition, 
means a Tribunal constituted under Section 8 and under Section 8 (2) it is expressly 
provided that each Tribunal shall consist of three members. When the substantive provision 
in the Act clearly lays down that the Tribunal shall consist of three members it is not open 
for the Government to provide by a rule that a Tribunal may consist of less than three 
members. 

 
8… We have no hesitation in holding that the rules empowering two members of the 
Tribunal to sit and dispose of matters which have to be decided by the Tribunal under 
various provisions of the Act are ultra vires and invalid. The impugned order was therefore 
passed without jurisdiction and must therefore be quashed. The appeal, of course, will have 
to be reheard by the Tribunal as constituted consisting of three members.” 

 
III. Sheik Hussain & Sons Vs. State of AP, AIR 1954 AP 36(FB) 
 

“(14) The constitution of the Tribunal (State Transport Authority) having been statutorily 
settled, the intention of the Legislature appears to be obvious. The statutory requirement, 
therefore, is that the Chairman and the two members, should hear and dispose of matters 
that have to be decided by the Tribunal under the various provisions of the Act. The 
Chairman of the Tribunal sitting alone is not competent to hear and dispose of an appeal 
preferred by the aggrieved parties. The impugned orders were, therefore, Prima Facie 
without jurisdiction. 
 
(40) We may now summaries our conclusions: The State Transport Authority is a statutory 
Tribunal created by the Motor Vehicles Act for certain purposes. It constitution and 
composition is provided for by Section 44(2) of the Motor Vehicles Act. The jurisdiction of 
the Tribunal is limited by the stipulations contained in the statute. The authority which the 
Tribunal has to decide matters that are litigated before it. The limitation to the exercise of 
jurisdiction by a Tribunal may be either as to the kind and nature of the action and matters 
of which the particular Tribunal can take cognizance or as to the area over which its 
jurisdiction extends; or it may be with regard to its constitution and composition. In the 
present cases, we are concerned with a limitation with regard to the composition of the 
Tribunal.” 

 
IV. Adambhai Ranabhai Vs. Regional Transport Authority, (1968) 9 GLR 674 
 

“6…It is settled position of law that such statutory tribunal exercising quasi-judical functions 
must act as a whole and, therefore, powers can be exercised by a smaller body only when 
exception is created by a statutory provision as the one in Section 44 (5) and it is not open 
to the rule making authority in the exercise of the power of making procedural rules to 
modify those substantive provision made by the Legislature itself….(@ Pg. 79) Applying the 
ratio of this decision to the facts fothe present case, the only exception provided by the 
Legislature being one in Section 44(5), those two conditions precedent must be strictly 
complied with. If otherwise than as provided in Section 44(5), any other smaller body is to 
be delegated with powers of the tribunal as constituted under Section 44 (2) of the Act, it 
would not be within the competence of the Tribunal viz. the Regional Transport Authority or 
even the Government to extend the limits of the said exception. That can be done only by a 
substantive provision as the one in Section 44(5) and not by a procedural rule …. (@Pg.81)  

 
8….It is an essential condition of any  statutory tribunal exercising quasi-judicial functions 
and powers that whatever may be the number comprising the tribunal, the number must 
remain constant and that Tribunal sitting as a whole should decide the matter. The quorum 
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rule would be completely destructive of this fundamental principle of natural justice and it 
would be destructive of the very constitution of statutory tribunal exercising judicial or 
quasi-judicial functions…. (@Pg.85) 

 
 

V. The Punjab University, Chandigarh Vs. Vijay Singh Lamba and Ors. (1976) 
3 SCC 344 

 
“7…We are unable to see any valid reason for which the fixation of quorum for the 
meetings of a committee appointed by the Syndicate can be said to be beyond the powers 
of the Syndicate. It is wholly in appropriate in this connection to draw on the constitution 
of judicial tribunals as a parallel because, if by law such tribunal must consist of 3 members 
there is no jurisdiction in tribunal to fix a smaller quorum for its sittings. A court is not a 
committee and if by law any matter is required to be heard, say by a bench of three 
judges, there is no power on those three judges to resolve that only two of them will form 
a quorum. In fact, quorum is fixed for meetings of committees and not for the sittings….”    

 
VI. Jagdish and etc. Vs. M.P. and Ors.,2001 criLJ 1296 (MP HC) 
 

“…..A plain reading of Rule 6(5) of the Rules makes it abundantly clear that the application 
for release on licence is required to be considered by the Board consisting of the Home 
Secretary to the Government of M.P., in the Home department or any other officer 
empowered in this behalf by the Government, the Inspector General of Prisons Madhya 
Pradesh, or the Deputy Inspector General of Prisons, as the case may be and non-official 
member to be appointed by the Government. Here, in the present case, application for 
release on licence was considered by the Board in the absence of a non-official member. It 
is well settled that when a statute requires an act to be done in particular manner, it has to 
be done in that manner and for that, no other mode is permissible. State has not provided 
any other mode and has not contemplated the decision by the Board in the absence of any 
member. It has to be borne in mind that constitution of the Board is by a statute and it is 
not administrative in nature. That being the position, recommendation of the Board is 
vitiated in the eye of law…” 

 
VII. Shri Subash G.Narvekar Vs. State of Goa & Ors., WP Nos. 116, 199 of 2001 

and 58 of 2002 
 

“7…..In terms of Section 2(a) of the Act, Commission means a Commission constituted 
under Section 4. In terms of Section 4 of the Act, the Commission consists of three 
members and one of such members has to act as the Chairman thereof. The Chairman has 
to be essentially the one who holds or has held office as Judge of the Supreme Court or 
that of High Court. Sub-section (4) of Section 4 provides that every matter to be decided 
by the Commission shall be decided in accordance with the opinion of the majority of the 
members. A bare reading of Section 2(a) and Section 4 of the Act clearly reveals that the 
commission has to be essentially of three members, out of which one of the members who 
has to act as the Chairman, must hold or must have held office as Judge of the Supreme 
Court or that of High Court. Moreover in terms of subsection (6), every sitting of the 
Commission has to be presided by the Chairman in the absence of whom there could not 
be a valid sitting. Therefore, we find considerable merit in the submission of the Learned 
Counsel for the petitioners that a Commission cannot be constituted by two members and 
that too without the Chairman. In the present case, the term of Dr. G.F. Couto, who was 
acting as the Chairman of the Commission expired on 16.3.2000 and, therefore, in our 
opinion, there was no Commission validly constituted after retirement of Dr. G.F. Couto. In 
our opinion, the said two members, namely Mr. C.F. Alvares and Mr. G.U. Bhobe could not 
constitute the Commission as contemplated under Sections 2 and 4 of the Act and, 
therefore, the said two members had no jurisdiction to proceed with the investigations 
under the Act… 

 
8. In our opinion, that ratio of the Judgment in the case of The United Commercial Bank 
Ltd. V. Their Workmen’s, is applicable in the present writ petitions. The Act as well as the 
Rules framed thereunder do not provide that in the absence of one member, the 
Commission can function under the Act. As stated above, after retirement of Dr. G.F. 
Couto, the Government chose not to appoint any Chairman and the proceedings in all 
these three petitions were continued by the said two members. In our opinion, in the 
absence of Chairman, the said two Members had obviously no jurisdiction to submit the 
reports and / or make any recommendations to the Government. 
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9…..Having regard to the provisions of the Act to which we have already made elaborate 
reference, there was no Commission duly constituted under the Act and, therefore, the fact 
that no objection before the said two members about the validity of the constitution of the 
Commission was taken, cannot be taken as fatal to the maintainability of these petitions 
since, in our opinion, there was no Commission validly constituted after retirement of Dr. 
G.F. Couto as the Chairman and, therefore, the investigations  done, as well as the 
proceedings before the said two members, thereafter, were without jurisdiction. Therefore, 
we are unable to accept the submission of the Learned Advocate General that in the 
absence of any objection having been taken before the said two members, the petitioners 
are not entitled to challenge the reports as well as the recommendations made by the said 
two members. In our opinion, the reports submitted by the two members cannot be 
constructed as the reports by the Commission, duly constituted and, as such, the said 
reports and the recommendations are without any authority of law. 
  

VIII. Llyods Bank Ltd. Vs. Llyods Bank Indian Staff Association, AIR 1956 SC 
746 

 
“4. But the award which the appellant seeks to have formally set aside in this proceeding 
can no longer be regarded as valid and operative having regard to the decision of this 
Court in United Commercial Bank Case where it was broadly held that awards purporting to 
have been made by the same Tribunal and signed like the one now before us by only two 
of the Members in the absence of the third on other duty were void and inoperative in view 
of the mandatory terms of Section 16 of the Industrial Disputes Act that awards made by 
the Tribunal should be signed by all the Members  thereof.” 

 
IX. Sardessai Engineering Works & Anr. Vs. Goa Coastal Zone Management 

Authority, App. No. 62/2012 (THC) 
 

“11. Before we proceed to examine legality of the constitution of the subcommittee and the 
legal requirement of the quorum needed for arriving at any decision of the Respondent. It 
is worthwhile to locate the source of quasi-judicial power available to the Respondent 
under the CRZ Notification. By order dated 19.04.2010, the MoEF constituted the Goa 
Coastal Zone Management Authority (GCZMA) in exercise of powers conferred by 
subsections (1) and (3) of Section 3 of the Environment (Protection) Act, 1986. Perusal of 
the Government gazette dated 19.04.2010 reveals that the GCZMA as constituted by the 
MoEf comprised to twelve (12) Members. It is pertinent to note that it was for the 
respondent to deal with inquiries into cases of alleged violation of the provisions of the CRZ 
and Coastal Zone Management Plan (CZMP). The said Authority was also empowered to 
take action on basis of the complaints and to issue directions under Section 5 of the 
Environment (Protection) Act, 1986. 

 
Rule XI of the MoEF order dated 09.04.2010 read as follows: - 
 
“The Authority shall ensure that at least 2/3 Members of the Authority are present during 
the meetings.” 

 
The use of words “at least” in the above Rule reflects intention of the Legislative authority. 
It shows that the quorum is mandated for decision making process of the Respondent. 
  
15. There cannot be two opinions about the legal position that purpose of providing a 
particular quorum for meeting of quasi-judicial Authority is to ensure contributory decision 
making process which should be end product of appropriate deliberations and discussions. 
The dictionary meaning of the word “quorum” as shown in the Chambers 21st Century 
Dictionary is as follows: 
 
“the fixed minimum number of members of an organization or society, etc. who, must be 
present at a meeting for its business to be valid.” 
 
16. It is amply clear, therefore, that minimum number of Members of an organization, fixed 
under any rule or bylaw, who must be present at a meeting for its business to be valid is a 
required quorum. In absence of such quorum of the meeting, the decision would be illegal.  

 
17. In Vijay Singh Lamba vs. Punjab University AIR 1976 PH 143 it has been held that in 
absence of required quorum of the quasi-judicial authority, the decision will be invalid. 
However, where presence of the particular number of Members is not prescribed and there 
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is no provision for fixing the quorum, the matter would be different. But, when the 
presence of at least 2/3rd Members of the Respondent (Authority) has to be ensured, then 
the only deducible inference will be that for a valid decision-making process there must be 
contribution of at least eight (8) Members of the committee constituted by the MoEF. When 
a public duty is imposed on the Respondent, it must be discharged only in the manner as 
prescribed by the law. The respondent had no authority to deviate from the procedure 
envisaged under the Notification of the MoEF. Nor the delegated powers of the respondent 
could be further sub-delegated to the sub-committee. The Respondent cannot have 
transacted business in absence of proper quorum. In Smt. Uma Kumari and others vs. 
State of Bihar and others 1990 (38) BLJR 975, the Hon’ble Patna High Court held that in 
absence of quorum as required by law, the decision of the Board was illegal. So, also, in 
State of Andhra Pradesh & Anr. Vs. Dr. Mohanjeet Singh and Anr. 1988 SCC (Supp) 562, 
the Apex Court held that whether presence of particular Members of a Committee was 
essential for completing the quorum, absence of that Member in the selection meeting, 
would render the procedure of selection invalid, notwithstanding ex post facto ratification 
of the selection by that Members.” 

 
X. State of Andhra Pradesh and Anvr. Vs. Dr. Mohanjit Singh, 1988 (Supp) 

SCC 562 
 

“….The government order being clear as to the constitution of the committee to function as 
the selection body, in the absence of the representative of the Director of Higher 
Education, it cannot be said that there was a proper selection committee constituted on the 
date when Respondent 1 was selected. Ratification by the District Education Officer at a 
later point of time cannot validate the proceedings of the selection committee as there was 
no quorum and in its absence, the committee was not entitled to transact business. The 
government order makes it clear that the selection committee is intended to function as a 
body. In case all the members were present at the selection there would have been scope 
for exchange of views when the candidates appeared and the selection would have been in 
terms of the scheme. Once a decision is taken and the absentee member is called upon to 
ratify the conclusion already reached, it becomes a very different type of activity. We are, 
therefore, not prepared to accept the decision of the Administrative Tribunal on principle 
that the subsequent ratification constituted valid selection.”  

       
XI. Ram Bharosey Agarwal v. Har Swarup Maheshwari, (1976) 3 SCC 435 
 

“9. Thirdly, it has been argued by Mr. Sent that although Section 9 of the Advocates Act 
provided that the Bar Council shall constitute one or more Disciplinary Committees, each of 
which “shall consist of these persons”, only two persons were present on July 21, 1974 
when the appellant’s defence was closed and arguments were heard in the case. Mr. 
Sharma appearing on behalf of the respondent has not been able to deny that this was so. 
He has argued that, by virtue of Section 13 of the Act, no act done by the Bar Council or its 
committee could be called in question on the ground merely of the existence of any 
vacancy in, or any defect in the constitution of the Council or committees, as the case may 
be. We have gone through Section 13, but it is inapplicable to the present controversy as it 
cannot be said that there was any “vacancy” in the Disciplinary Committee. It is nobody’s 
case that any of the three members of the committee ceased to be a member thereof at 
any time during the course of the proceedings before the committee. It is also nobody’s 
case that there was any defect in the constitution of the committee or that it was 
permissible to function with two members only. There is therefore justification for the third 
argument of Mr. Sen also.”     

 
 

6. We have perused all the aforesaid judgments and observe that the ratio of none 

of the judgments addresses the exact issue in hand as regards whether the 

absence of one of the member of the Authority on the ground of conflict of 

interest ousts the jurisdiction of other remaining four members inclusive of the 

Chairperson, being the ‘Sole Judicial Member’ of the Bench of the Appellate 
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Authority to hear and decide the appeals and results in a faulty constitution of 

the Appellate Authority. However, the aforesaid judgments are clear and 

undisputed in case of a ‘Vacancy’ either temporary or permanent or where the 

bench consists of three members and the matter has been heard only by the two 

members, but the Order has been signed by all the three members or in case 

where the statute itself provide the solution to address the specific issue involved 

in a particular manner, whereas this is not the case in respect of the Chartered 

Accountants Act, 1949 or the rules framed thereunder by the Central 

Government, both being silent on the exact issue in hand. 

  

7. Having regard to the judgments as aforesaid and observing the non-existence of 

the provision as regards the quorum either in the Act or in the Rules, we are of 

the opinion that where the presence of particular number of members is not 

prescribed and there is no provision for fixing the quorum in the Act or the Rules 

framed thereunder, the matter would stand different and therefore is 

distinguishable from all of the aforesaid judgments relied upon by the Learned 

Counsel appearing on behalf of the Appellant in the present matter despite the 

submission of the Learned Counsel that ‘the Chartered Accountants Act, 1949 

nowhere provides for constitution of any Bench nor does it provide for the procedure to 

be followed in case of a vacancy, therefore, the intention of the legislature by not 

including any of the other provisions in the Act makes it amply clear that the term 

‘Appellate Tribunal’ is synonymous with the composition of the Tribunal, which means 

that the Chairperson and the Members appointed by the notification constitute the 

Appellate Tribunal. The Appellate Tribunal does not have an independent identity dehors 

its Chairman and Members, as provided under the notification’.  

 
 

8. Adversely, on behalf of the Respondent, the following arguments and the case 

laws have been submitted before us; 
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8.1     That the objection as regards the quorum and jurisdiction of the present Bench of 

the Authority as raised/ challenged by the Appellant, is an afterthought, as the 
Appellant, appeared in the proceedings/  hearings of this Appeal on three different 
occasions earlier i.e. on 1st March, 2016, 21st April, 2016 and 25th May, 2016 and not 

having raised any objection to the quorum of the Hon’ble Bench hearing the appeal, 
the present application is clearly an afterthought and malafide attempt to question of 
the jurisdiction of Bench of the Appellate Authority to which the appellant had 

willingly submitted itself and acceded to its jurisdiction. The Appellant has willingly 
waived objection, if any, to a hearing being conducted by three members instead of 
sanctioned five by participating in and acting in terms of the directions issued by the 

said Bench on 01.03.2016, 21.04.2016 and 28.05.2016. Having already participated 
without raising any objections, it is not open to the Appellant to seek to contest the 
validity of those very hearings by way of the present Application. Further, if the 

Appellant’s contention (though not accepted by the Respondent) is accepted for the 
sake of arguments, it would result in  an anomalous  situation inasmuch as on the 
one hand, the Appellant is attempting to contend that the constitution of the present 

Bench of the Appellate Authority to hear the present appeal is not valid and that if 
any of the Member, who has been appointed by the Central Government vide 
Notification  GSR No. 835 (E) dated 3rd November, 2015 is not present, the Bench 
would be deemed to be not validly constituted and cannot hear the Appeal of the 

Appellant. On the other hand, the Appellant is seeking to place the present 
application before the very same Bench, whose jurisdiction is being questioned and 
is hoping for an adjudication of the application by a Bench constituted by an alleged 

invalid quorum for the purpose of hearing. The stand adopted by the Appellant is 
contradictory and cannot co-exist. If it is the case of the Appellant that the present 
Tribunal has no jurisdiction to entertain and hear the present appeal as the hearing 

is not being conducted by all five named Members, by the same analogy, no hearing 
on the application can be held as allegedly the Bench of the Appellate Authority does 
not possess a valid quorum. 

 
8.2      Further, it has been argued orally and submitted in writing also that the 

interpretation as to the core issue of quorum involved in as taken by the Appellant 

would bring the functioning of the Appellate Authority to a complete halt as the 
Appellant is attempting to obfuscate the issue by treating the composition of the 
Appellate Authority as a concept inter changeable with constitution of the Bench to 

hear the matter. Notification by the Government appoints members to constitute an 
Appellate Authority. The provision of the Act as well as Notification issued in terms 
thereof do not mandate that the Bench of the Appellate Authority can function only 

if all five named and appointed Members including the Chairman are physically 
present at every date of hearing convened by the Appellate Authority. The Appellant 
is attempting to read into the provision of the Act and into the notification a 

requirement, which has not been mandated by the legislature in its wisdom. It is 
submitted that wherever a Tribunal or statutory authority is set up under an 
enactment to carry out the quasi-judicial activities, the manner in which the hearing 

is to be conducted by the Tribunal as also the composition of Bench of the Tribunal / 
Statutory Authority is invariably provided for. However, where the statutory 
enactment setting up a quasi-judicial body makes no reference to either constitution 
of the Bench or a minimum quorum required to constitute a bench, the majority Rule 

shall prevail and a decision taken by the majority of Members present at the hearing 
would be regarded as a valid decision. Any other interpretation sought to be given to 
the provision or notification issued by the Central Government appointing Members 

to the Appellate Authority would render the provision and the Notification otiose and 
the functioning of the tribunal would come to a halt since ensuring presence of all 
the five Members named in the notification as Members of the Appellate Authority 

including the Chairman may not be possible on all matters on every date of hearing. 
 

8.3      Further as in the present case, a member of the Appellate Authority may be 

constrained to refrain from hearing an appeal by reason of conflict of interest in 
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order to ensure a fair hearing to all concerned.  If such an interpretation as sought 
to be given by the Appellant is brought into force or is made applicable, it would 

make scheme of the Act unworkable and would result in non-functioning of the 
Tribunal itself. If the minimum quorum was required to be prescribed, the legislature 
in its wisdom would have ensured the same. The interpretation sought to be given 

by the Appellant is clearly misconceived both on facts and law and cannot be 
accepted. The Appellant is attempting to ensure that no hearing in the matter takes 
place as even if all other Members are physically present, a nominee of the Institute 

of Chartered Accountants, Mr.  Sunil Goyal has recused himself from participating in 
the present proceedings by the reason of conflict of interest and the Appellant is 
seeking advantage of the same. 

 
8.4      There is no provision in the enactment or the rules framed thereunder which 

mandate that the hearings conducted by Appellate Authority would be valid only if all 

nominated members are present or that the nominated members enbloc alone would 
constitute a valid quorum for conduct of hearings and further, if the arguments of 
the appellant is accepted that if any member of the Appellate Authority recuses 
himself for hearing the matter and in that case the Central Government is required 

to appoint a substitute by way of a formal Notification, the said interpretation will 
defeat the purpose of the amendment in the Chartered Accountants Act, 2006 which 
was made with the object and reason to have the expeditious disposal of the 

complaint filed against the members of the Institute for professional and other 
misconduct and ensure faster delivery of justice. According to the Appellant version, 
every time if one member of the Appellate Authority recuses himself or unable to 

attend the hearing for any reason then in that case, every time the Central 
Government would require to issue fresh Notification for each case as to what would 
be the Constitution of the Appellate Authority for that particular case and certainly 

that was not the intention of the Legislature as it will defeat the purpose of 
amendment and it will bring the working of the Appellate Authority completely at 
halt. 

 
8.5      The Respondent Institute of Chartered Accountants of India also requested orally as 

well as through written submission to consider and bring on record Section 22D of 

the Chartered Accountants Act, 1949, which reads as under: 
 

“22D. Procedure to be regulated by Authority 
   

1. The office of the Authority shall be at Delhi. 
2. The authority shall regulate its own procedure. 
3. All orders and decisions of the Authority shall be authenticated by an 

officer duly authorized by the Chairperson in this behalf.  
  

8.6     The procedure rules were initially approved by the Chairperson of the Authority in the 
year 2011 and known as Appellate Authority Procedure Rules 2011. The following 
procedure rules are required to be noticed: 

 
“17. Order to be signed and dated: - (1) every order of the Appellate 
Authority shall be in writing and shall be signed by the Members 
constituting The Appellate Authority that pronounced the order. (2) The 
order may be pronounced either at conclusion of hearing or by Sending a 
copy of order by post to the parties. ” 

 

A fresh set of procedure rules were approved by the Chairperson, Appellate Authority in 
the year 2013, which specifically provide for the following as Coram and the order of the 
Bench: 

 
“13. Coram of the Authority  
All the appeals filed before the Authority shall be heard by all members of 
the Authority.  However, minimum Coram shall consist of Chairperson and 
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two Members, one each from amongst the persons appointed under 
Section 22A(1)(b) of The Chartered Accountants Act, 1949, Section 22A of 
The Cost & Work Accountants Act, 1959 & Section 22A of The Companies 
Secretaries Act, 1980 and Section 22A(1)(c) of The Chartered Accountants 
Act, 1949, Section 22A of The Cost & Work Accountants Act, 1959 and 
Section 22A of The Company Secretaries Act, 1980 of the respective 
Institute and nominated by the Central Government. 
 
Provided that where the appeal is listed for considering the prayer for 
interim relief, such prayer can be heard by the Chairperson and one 
Member of the Authority in case of urgency or non-availability of other 
members.” 
 

A conjoint reading of these Procedure Rules establishes that a Bench not constituted by 

each and every member nominated to the Appellate Authority has been visualized and 
conceptualized under the Procedure Rules. The requirement however, is that the Bench, 
which has heard the matter shall alone pronounce the order. 
  

 

9. In addition to the above, the reliance has also been placed by the Respondent on 

certain case laws decided by various judicial authorities in India which have also 

been brought on record as under: - 

 
i.   Ram Autar Santosh Kumar Vs State of Bihar and ors. 

“16. The stage is now set for considering the larger question whether the prescribing of a 
quorum for any quasi-judicial body suffers from an inherent vice of invalidity. Herein, the 
inspiration for this submission stems from a passing observation in M/s. Ganesh Prasad's case. It 
has been said therein as a dictum that if a quasi-judicial or judicial body has been constituted 
then the entire body must function and a person is entitled to the consideration of his case by 
all the individuals constituting the judicial or quasi-judicial body. Undoubtedly this view lends 
considerable weight to the stand taken on behalf of the petitioner, which has been equally, 
stoutly and frontally assailed on behalf of the respondents. It is significant that neither principle 
nor precedent has been cited in support of what was thought to be axiomatic. On a closer and a 
sharper analysis which follows, it would be manifest that any such sweeping statement of the 
law is untenable. 

 
19. The submission aforesaid has to be viewed against a somewhat larger canvas. Undoubtedly, 
there are various statutory provisions which, in terms, provide for or allow the prescription of a 
quorum for quasi-judicial bodies and indeed even for judicial ones. Reference in this connection 
may first be made to Sections 5(4) and 6(3) of the Industrial Disputes Act, 1947. Again, Section 
44 (2) of the Motor Vehicles Act, 1939, is equally prescriptive of a quorum. The recently 
enacted, Administrative Tribunals Act, 1985, provides in Section 5(5) thereof that if one of the 
persons constituting a Bench of the Tribunal is unable to discharge his functions owing to 
absence, illness or any other cause, the remaining two persons may function as a Bench. 
Another similar provision is Section 13(1) of the Sikh Gurudwaras Act, 1925.  

 
It would be manifest from the above that there is no dearth of statutory provisions wherein by 
express mandate, a quorum is provided not only for quasi-judicial bodies but even for tribunals 
whose functions appear to be primarily judicial. Learned counsel for the petitioner was unable to 
cite any authority invalidating the prescription of a quorum in such like forums. 

 
20. In this context one may perhaps equally highlight the anomalous result which must flow 
herein from holding that each and every member of the Assessment Subcommittee must always 
attend throughout each and every proceeding of an assessment. Would it be necessary that all 
the three members must sit together like a regular Full Bench of a Court of Law to hear and 
decide every case of the assessment of Market fee? Would it be even possible or practicable to 
do so? If one of the members of the Assessment Sub-Committee was taken ill or, otherwise 
becomes unable to attend for some time the whole proceedings in all the existing cases be 
stalled and the other members of the Committee debarred from functioning or deciding the 
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cases by themselves. If such were to be the situation, each member can stall the function of the 
Assessment Sub-Committee to the state of total paralysis. The Assessment Sub-Committee 
would be eventually rendered nugatory during the period of absence of any of its members. 
Identical situation would arise in the case of illness, or failure to attend even one of the many 
meetings for one or the other reasons for each one of its members. An interpretation which 
would lead to such anomalous, if not mischievous, results has, therefore, to be avoided even on 
the larger canons of construction. 

 
21. Learned Counsel for the petitioner has contended that if the Vice-Chairman, who was the 
third member was present he might have taken a different view or might have materially 
affected the result of the decision. This may well be, though it is equally possible that the third 
member might have agreed with other two members. There is no manner of doubt that the 
presence or absence of one or the other members of a quasi-judicial legislative or administrative 
body may make a difference one way or the other in its ultimate decision. This contingency is 
basic and inherent in every statutory body for which a quorum has been lawfully prescribed. 
Indeed, the legal result of a valid prescription of quorum is that the presence of a minimum 
number of members becomes, in fact, the Committee itself. To put it tersely, the quorum is the 
Assessment Sub-Committee. Therefore, to draw any distinction as to what would be the result if 
one or the other members of the Sub-Committee either chose to attend or not is to travel in the 
realm of surmises and conjecture rather than that of existing facts. 
 
22. I am inclined to subscribe to the view that the issue is now well governed by the binding 
precedent and it is, therefore, unnecessary to labour the point on principle. Ret'erence in this 
connection may first be made to Ishwar Chandra v. Satya Narayan Sinha, AIR 1972 SC 1812. 
Therein a high power Committee, consisting of three members, that is, a retired Chief Justice of 
the Madhya Pradesh High Court, a sitting Judge of the same Court and a retired Judge of the 
Allahabad High Court, had been constituted under Section 13 of the University of Sagar Act, 
1946. No quorum was provided in this Committee. But, nevertheless, only two members had 
attended the meeting which was put in issue. Upholding the validity of the proceeding, their 
Lordships observed as under: -- 
 
"It is also not denied that the meeting held by two of the three members on the 4th April, 1970, 
was legal because sufficient notice was given to all the three members. If, for one reason or the 
other, one of them could not attend, that does not make the meeting of others illegal. In such 
circumstances, where there is no rule or regulation or any other provision for fixing the quorum, 
the presence of the majority of the members would constitute it a valid meeting and matters 
considered thereat cannot be held to be invalid."   
 
23. However, the decision which directly governs the issue is The Punjab University, Chandigarh 
v.Vijay Singh Lamba, AIR 1976 SC 1441. This was on an appeal directed against the majority 
view in the Full Bench judgment in Vijay Singh Lamba v. Punjab University, Chandigarh, AIR 
1976 Punj and Har 143, to which one of us was a party. What was put in issue therein was the 
proceeding of the Standing Committee constituted by the Punjab University for dealing with 
unfair means cases. This consisted of a retired Judge of the High Court, the Registrar of the 
University and an Advocate who was a former Minister of the Punjab State. It was not in dispute 
that the said Standing Committee was a quasi-judicial body. Its proceeding was challenged on 
the identical ground that only two out of its three members had attended the meeting in 
pursuance of a quorum prescribed by the Syndicate. The majority struck down the proceedings 
on the ground that these had not been passed by all the members of the Standing Committee. 
Their Lordships of the Supreme Court, on appeal, whilst reversing the majority view and 
approving the minority opinion, held as follows: - 
 
"Apart from this consideration, we are unable to agree that anything contained in Regulation 
32.1 can affect the power of the Syndicate to fix the quorum for the meeting of the Standing 
Committee. If the quorum consists of 2 members, any 2 out of the 3 members, can perform the 
functions of the Standing Committee, though the Committee may be composed of 3 members. 
When Regulation 32.1 speaks of the Committee being unanimous, it refers to the unanimity of 
the members who for the time being are sitting as the Committee and who, by forming the 
quorum, can validly and lawfully discharge the functions of the Committee and transact all 
business on behalf of the Committee.  
 
24. To conclude on this aspect, the answer to the question posed at the outset is rendered in 
the negative and it is held that the prescription of a quorum for a quasi-judicial body does not 
suffer from any inherent vice of invalidity.” 
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ii. Kwality Restaurant & Ice-Cream Co. Vs. Commissioner of VAT, Trade and Tax 
Department and Others  

“……………... Nor does the statute ordain a minimum quorum for the hearing of appeals. It, 
therefore, appears that the statute is neutral about the consequences which follow in the event 
of a member's absence from the Tribunal for a temporary period, as in this case. This aspect is 
important, because the absence of any prohibition either in the negative form, enjoining 
members from functioning and hearing appeals during the absence of one of them, or absence 
of a provision mandating a minimum quorum, implies that the Legislature did not contemplate a 
logjam, in the Tribunal's functioning. The argument of the Revenue about a restrictive class of 
cases which deals with absence of a member, i.e., in terms of regulation 35, is insubstantial. 
For one, that regulation is not part of the statute; secondly, it states an obvious rule, which all 
members of judicial and quasi-judicial bodies have to follow. Its absence would in no whit 
undermine the principle it gives shape to. It would be useful to recollect that every Tribunal is 
clothed with incidental and ancillary powers to effectuate its orders, and carry out its functions 
effectively (Ref. Union of India v. Paras Laminates (P.) Ltd. [1991] 80 STC 263 (SC); [1990] 
186 ITR 722 (SC); [1991] 70 Comp Cas 214 (SC)). 

 
Thus, a temporary absence of one of the members of the VAT Tribunal can, by no stretch of 
the imagination, result in its becoming dysfunctional, or being unable to function.” 

 
iii. Kavita Meena & Ors Vs. Government of National Capital Territory of Delhi & Ors , 

W.P.(C) 2674/2012  
“7. Having heard the learned counsel for the parties, we are of the view that the decision 
rendered by the Tribunal is not in accordance with law and has to be set aside. The reason is 
that the two Supreme Court’s decisions cited by the learned counsel for the petitioners clearly 
hold the field and in so far as the decision cited by the learned counsel for the respondents is 
concerned, that is clearly distinguishable.  
 
8. In Ishwar Chandra, the case before the Supreme Court was concerning the appointment of 
the Vice-Chancellor of Saugar University. For the purpose of the appointment of the Vice-
Chancellor, a Selection Committee was to be constituted under Section 13(2) of the University 
of Saugar Act, 1946. The Committee to be constituted was to consist of three persons; two of 
whom were to be elected by the Executive Council by single transferable vote from amongst 
persons not connected with the University or a College and the third was to be nominated by 
the Chancellor who was also empowered to appoint one of them as Chairman of the 
Committee. The two persons elected by the Executive Council of the University were Mr G.K. 
Shinde, a former Chief Justice of a High Court and Justice T.P. Naik of the Madhya Pradesh 
High Court while the third member, Shri C.B. Agarwal, a former Judge of the Allahabad High 
Court, was nominated by the Chancellor. Justice Naik was, however, unable to attend the 
meeting which was slated to be held on 04.04.1970 and in his absence the other two persons, 
namely, Shri Shinde and Shri Agrawal met as a Committee and submitted a panel of names 
from which the Chancellor appointed the appellant before the Supreme Court as Vice-
Chancellor. The question that arose was whether only two members of the Committee, who 
were present, could have validly selected the appellant as a Vice-Chancellor. The Supreme 
Court, after considering the various facts and circumstances of the case, came to the following 
conclusion:-  

 
“If for one reason or the other one of them could not attend, that does not make the meeting 
of others illegal. In such circumstances, where there is no rule or regulation or any other 
provision for fixing the quorum, the presence of the majority of the members would constitute 
it a valid meeting and matters considered there at cannot be held to be invalid”.  
 
9. The Supreme Court in arriving at this conclusion has placed reliance on the said proposition 
as stated in Halsbury's Laws of England, Third Edition (Vol. IX, page 48, para 95), which reads 
as under: - 
 
“95. Presence of quorum necessary. The acts of a corporation, other than a trading 
corporation, are those of the major part of the corporators, corporately assembled. In other 
words, in the absence of special custom or of special provision in the constitution, the major 
part must be present at the meeting, and of that major part there must be a majority in favour 
of the act or resolution contemplated. Where, therefore, a corporation consists of thirteen 
members, there ought to be at least seven present to form a valid meeting, and the act of the 
majority of these seven or greater number will bind the corporation. In considering whether the 
requisite number is present, only those members must be included who are competent to take 
part in the particular business before the meeting. The power of doing a corporate act may, 
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however, be specially delegated to a particular number of members, in which case, in the 
absence of any other provision, the method of procedure applicable to the body at large will be 
applied to the select body. If a corporate act is to be done by a definite body along, or by a 
definite body coupled with an indefinite body, a majority of the definite body must be present.  
 
Where a corporation is composed of several select bodies, the general rule is that a majority of 
each select body must be present at a corporate meeting; but this rule will not be applied in 
the absence of express direction in the constitution, if its application would lead to an absurdity 
or an impossibility. Thus, where such a select body is composed of four members and two of 
them happen to vacate their offices at the same time, an election will be valid although only 
the remaining two are present at it.” 
 
10. The second decision relied upon by the learned counsel for the petitioner was that of 
People’s Union for Civil Liberties. In that case, the appointment of a member of the National 
Human Rights Commission was in question. Section 4 of the Protection of Human Rights Act, 
1993, stipulated that the appointment of Chairperson and other Members of the National 
Human Rights Commission has to be made, after obtaining recommendations of a Committee 
comprising: -  

 
 The Prime Minister  
 The Speaker of the House of People  
 The Minister In charge of the Ministry of Home Affairs in the Government of 

India  
 Leader of Opposition in the House of People  
 Leader of Opposition in the Council of States  
 Deputy Chairman of the Council of State. 

 
It so happened that the selection in the case before the Supreme Court took place by a 
Committee in which the Leader of Opposition in the House of People was absent. Therefore, the 
selection was under challenge. The Supreme Court held as under: -  
 
“15. It is nextly argued by the learned counsel for the petitioner that there was no proper 
consultation amongst the members of the Selection Committee. This is based on the fact that 
one of the members who was then the leader of the Opposition in the Council of the States did 
W.P(C) Nos. 2674/201, 2706/2012,) 2746/2012, 2841/2012, 2890/2012, 2946/2012, 
2948/2012, 2958/2012 & 2970/2012 Page 13 of 16 not respond to the intimation sent to him in 
regard to the selection of the members since he was in the hospital at that point of time. A 
perusal of the Act does not show that there is any quorum fixed for the selection nor does it 
provide for any meeting nor any particular procedure has been provided. Under the Act 
consultation by circulation is not impermissible. In such a situation, if one out of six did not 
respond, it would not vitiate the opinion of the other five Members. On the contrary Sub-clause 
2 of Section 4 specifically says that no appointment of a Chairperson or a member shall be 
invalid merely by reason of any vacancy in the Committee. In the instant case the Prime 
Minister, the Speaker of the House of the People, Minister Incharge of the Ministry of Home 
Affairs in the Government of India, Leader of Opposition in the House of People and Deputy 
Chairman of the Council of States having agreed on the appointment of the second respondent, 
we find no statutory error in the appointment of the second respondent.”  

 
11. It is apparent upon a consideration of the said two decisions of the Supreme Court that 
when there is no rule or regulation or any other provision fixing a quorum of the meeting, the 
presence of the majority of the members would in itself constitute a valid meeting and the 
matters considered in such a meeting cannot be held invalid solely on the ground that all the 
members were not present. Therefore, the contention of the learned counsel for the 
respondent that as all the members of the Selection Committee were not present in the 
interviews held in the present case, the selection process is vitiated, is not tenable. We have 
seen that at least 4 and sometimes 5 members of the Selection Committee were present in the 
interview meetings. The total strength of the Selection Committee was six and, therefore, a 
majority of members were present in each of the interview meetings held during the relevant 
period. ” 

 
iv. Board of High School & Intermediate Educatin, U.P.., Allhabad Vs. 

Ghanshyam Das Gupta and Ors., Civil Appeal No. 132 of 1959 
“35. It deserves recollection that in the case of Board of High School and Intermediate 
Education, U.P. v. Ghanshyam Das Gupta, AIR 1962 SC 1110, their Lordships for the first time, 
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imported the rules of natural justice in the matter of disqualification entailed by use of unfair 
means by examinees. It was in consonance with this decision that the Universities have created 
quasi-judicial bodies to expeditiously deal with the rampant use of unfair means and the 
resultant disqualification which it must ordinarily entail. Since this deals with the educational 
career of students, the expeditious disposal of these matters must necessarily be the dominant 
purpose of all procedure and rules in this context. The anomalous results which must flow from 
holding that each and every member of the Standing Committee must always attend 
throughout each proceeding in every unfair means case, appear to be self-evident. To highlight 
this, it may be noticed that the number of members of the Standing Committee Ss not fixed 
and it is possible that the Syndicate may constitute a Standing Committee of five or seven 
members (and perhaps some Universities have constituted larger Standing Committees 
already). Would it then be said that all the five or seven members must sit together like a 
regular Full Bench of a Court of law to hear and decide each unfair means case 2 Would it be 
even possible or practicable to do so 2 Even in a Committee of three, as in the present case, if 
one of the members of the Standing Committee was taken ill or otherwise becomes unable to 
attend for some time, the whole proceedings, must, in all the existing cases be stalled and the 
other members of the Committee debarred from functioning or deciding the cases by 
themselves? It has been stated at the bar that apart from the Registrar, who is an ex officio 
member of the Standing Committee, the other two are invariably independent and 
distinguished persons who are invited to participate and decide these matters. These members 
are not whole-time employees of the University, but merely draw an allowance or an 
honorarium for attending the meeting. The result would then be that each one of such 
members once appointed for the year would be hence debarred from absenting himself for any 
period of time because in the absence of even one member, the Standing Committee would be 
virtually rendered nugatory during the period of his absence. Identical situations would arise in 
the the case of illness, failure to attend a particular meeting for one or the other reasons of 
each one of the members. As far back as 1966, a Divn. Bench noticed in Bharat Indu's case ILR 
(1967) 2 Punj 198 the respondent Punjab University was faced with a problem of deciding 
nearly 5,000 unfair means cases annually. That number has, perhaps, only arisen in the 
intervening decade, and is it possible that the Universities would be able to cope effectively 
with all the unfair means cases which arise if the construction now being advocated is to be 
followed in its strict letter and spirit ? It has then to be remembered that this view would have 
the effect of nullifying all previous decisions of the Standing Committee in the earlier unfair 
means cases decided by a quorum of two. This was so done by relying on the unanimous 
judgment of a Division Bench of this Court in Miss Manjinder Kaur's case C. W. No. 3516 of 
1972, D/- 30-3-1973 (Punj), A veritable pandora's box of ills would, therefore, be opened and 
the whole back-log of these cases would have to be re-decided by the Standing Committee 
functioning as a body throughout. It is, therefore, worth considering whether it is desirable, in 
the alternative, to take so strict and technical a view which would hamstring the working and 
procedure of these domestic tribunals and which may indeed defeat the very purpose of their 
being so constituted. To my mind, the view contrary to Miss Majinder Kaur's case would 
effectuate no purpose except, perhaps, that of unwittingly hampering attempts of the 
Universities to cope with the distressing rise in rampant use of unfair means in their 
examinations. 
 
30. It was argued before us that the third member of the Standing Committee, if present, may 
have taken a contrary view or even persuaded the other two members to arrive at a different 
decision. This may well be so, though it is equally possible that the third member may have 
unreservedly agreed with the other two, or having some doubts may not have pressed them to 
the point of dissent. There is no manner of doubt that the presence or absence of one or other 
members of a quasi-judicial, legislative or administrative body may make a difference one way 
or the other in its ultimate decision. But this contingency is basic and inherent in every body, 
for which a quorum has been prescribed. It may well be remembered that august bodies, like 
the Parliament of India and the Legislatures of the States, making momentous decisions, also 
function on the prescription of a quorum. Once it is held, as it has been that the provision of a 
quorum even in a quasi-judicial Committee is valid in the eye of law, then it is inapt to draw a 
distinction between the member or members who validly function in place of the total number 
thereof. Indeed, the legal result of a valid prescription of quorum is that the presence of the 
minimum, number becomes in fact the Committee itself. To put it tersely the quorum is the 
Committee. Therefore, to draw any finical distinctions as to what would be the result, if one or 
other members of the Committee had either chosen to attend or not, is to travel in the realm of 
surmise and conjecture rather than that of solid existing fact.” 

 
v. Ishwar Chandra Vs. Satyanarain Sinha & Ors., 1972 AIR 1812, 1972 

SCR (3) 796 
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“It is also not denied that the meeting held by two of the three members on 4th April, 1970 was 
legal because sufficient notice was given to all the three members.  If for one reason or the 
other, one of them could not attend, that does not make the meeting of other illegal. In such 
circumstances, where there is no rule or regulation or any other provision for fixing the 
quorum, the presence of the majority of the members would constitute it a valid meeting and 
matters considered there at cannot be held to be invalid.” 
 
The Hon’ble Supreme Court observed in the aforesaid judgment that this proposition is well 
recognised and is also so stated in Halsbury's Laws of England, Third Edition (Vol. IX, page 48, 
Para 95) which reads as under: 
 
“95. Presence of Quorum necessary. The acts of a corporation, other than a trading 
corporation are those of the major part of the corporators, corporately assembled.  In other 
words, in the absence of special custom or of special provision in the constitution, the major 
part must be present at the meeting, and of that major part there may be a majority in favour 
of the act or resolution contemplated.  Where, therefore, a corporation consists of thirteen 
members, there ought to be at least seven present to form a valid meeting, and the act of the 
majority of these seven or greater number will bind the corporation.  In considering whether 
the requisite number is present, only those members must be included who are competent to 
take part in the particular business before the meeting.  The power of doing a corporate act 
may, however, be specifically delegated to a particular number of members, in which case, in 
the absence of any other provision, the method of procedure applicable to the body at large 
will be applied to the select body. 
 
If a corporate act is to be done by a definite body along, or by a definite body coupled with an 
indefinite body, a majority of the definite body must be present. 
 
Where a corporation is composed of several select bodies, the general rule is that a majority of 
each select body must be present at a corporate meeting; but this rule will not be applied in 
the absence of express direction in the constitution, if its application would lead to an absurdity 
or an impossibility.Thus, where such a select body is composed of four members and two of 
them happen to vacate their offices at the same time, an election will be valid although only 
the remaining two are present at it”. 
 

vi. Vijay Singh Lamba Vs. The Punjab University, AIR 1976 PH143 
“35. It deserves recollection that in the case of Board of High School and Intermediate 
Education, U.P. v. Ghanshyam Das Gupta, AIR 1962 SC 1110, their Lordships for the first time, 
imported the rules of natural justice in the matter of disqualification entailed by use of unfair 
means by examinees. It was in consonance with this decision that the Universities have created 
quasi-judicial bodies to expeditiously deal with the rampant use of unfair means and the 
resultant disqualification which it must ordinarily entail. Since this deals with the educational 
career of students, the expeditious disposal of these matters must necessarily be the dominant 
purpose of all procedure and rules in this context. The anomalous results which must flow from 
holding that each and every member of the Standing Committee must always attend 
throughout each proceeding in every unfair means case, appear to be self-evident. To highlight 
this, it may be noticed that the number of members of the Standing Committee Ss not fixed 
and it is possible that the Syndicate may constitute a Standing Committee of five or seven 
members (and perhaps some Universities have constituted larger Standing Committees 
already). Would it then be said that all the five or seven members must sit together like a 
regular Full Bench of a Court of law to hear and decide each unfair means case 2 Would it be 
even possible or practicable to do so 2 Even in a Committee of three, as in the present case, if 
one of the members of the Standing Committee was taken ill or otherwise becomes unable to 
attend for some time, the whole proceedings, must, in all the existing cases be stalled and the 
other members of the Committee debarred from functioning or deciding the cases by 
themselves? It has been stated at the bar that apart from the Registrar, who is an ex officio 
member of the Standing Committee, the other two are invariably independent and 
distinguished persons who are invited to participate and decide these matters. These members 
are not whole-time employees of the University, but merely draw an allowance or an 
honorarium for attending the meeting. The result would then be that each one of such 
members once appointed for the year would be hence debarred from absenting himself for any 
period of time because in the absence of even one member, the Standing Committee would be 
virtually rendered nugatory during the period of his absence. Identical situations would arise in 
the the case of illness, failure to attend a particular meeting for one or the other reasons of 
each one of the members. As far back as 1966, a Divn. Bench noticed in Bharat Indu's case ILR 
(1967) 2 Punj 198  the respondent Punjab University was faced with a problem of deciding 
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nearly 5,000 unfair means cases annually. That number has, perhaps, only arisen in the 
intervening decade, and is it possible that the Universities would be able to cope effectively 
with all the unfair means cases which arise if the construction now being advocated is to be 
followed in its strict letter and spirit ? It has then to be remembered that this view would have 
the effect of nullifying all previous decisions of the Standing Committee in the earlier unfair 
means cases decided by a quorum of two. This was so done by relying on the unanimous 
judgment of a Division Bench of this Court in Miss Manjinder Kaur's case C. W. No. 3516 of 
1972, D/- 30-3-1973 (Punj), A veritable pandora's box of ills would, therefore, be opened and 
the whole back-log of these cases would have to be re-decided by the Standing Committee 
functioning as a body throughout. It is, therefore, worth considering whether it is desirable, in 
the alternative, to take so strict and technical a view which would hamstring the working and 
procedure of these domestic tribunals and which may indeed defeat the very purpose of their 
being so constituted. To my mind, the view contrary to Miss Majinder Kaur's case would 
effectuate no purpose except, perhaps, that of unwittingly hampering attempts of the 
Universities to cope with the distressing rise in rampant use of unfair means in their 
examinations. 
 
30. It was argued before us that the third member of the Standing Committee, if present, may 
have taken a contrary view or even persuaded the other two members to arrive at a different 
decision. This may well be so, though it is equally possible that the third member may have 
unreservedly agreed with the other two, or having some doubts may not have pressed them to 
the point of dissent. There is no manner of doubt that the presence or absence of one or other 
members of a quasi-judicial, legislative or administrative body may make a difference one way 
or the other in its ultimate decision. But this contingency is basic and inherent in every body, 
for which a quorum has been prescribed. It may well be remembered that august bodies, like 
the Parliament of India and the Legislatures of the States, making momentous decisions, also 
function on the prescription of a quorum. Once it is held, as it has been that the provision of a 
quorum even in a quasi-judicial Committee is valid in the eye of law, then it is inapt to draw a 
distinction between the member or members who validly function in place of the total number 
thereof. Indeed the legal result of a valid prescription of quorum is that the presence of the 
minimum, number becomes in fact the Committee itself. To put it tersely the quorum is the 
Committee. Therefore, to draw any finical distinctions as to what would be the result, if one or 
other member of the Committee had either chosen to attend or not, is to travel in the realm of 
surmise and conjecture rather than that of solid existing fact.” 
 
 

10. Having considered the oral as well as written submissions made on behalf of the 

Appellant and the Respondent herein, taking note of various provisions in various 

enactments dealing with the related aspects of the issue in question and after 

perusing various judgments brought on record by the parties to this appeal as 

aforementioned, we are of the view that no specific provision is prescribed 

regarding the required quorum in the Chartered Accountants Act, 1949,  though  

the same has now been prescribed by the Appellate Authority Procedure Rules of 

2013 in exercise of the powers conferred upon the Authority under Section 22D 

of the Act.  Therefore, the arguments of the Appellant to treat the non-provision 

of quorum as an absolute bar on the hearings being conducted in absence of 

even a single member appointed to the Appellate Authority is erroneous at law 

and is not tenable as a recusal by a member of the Authority based on conflict of 



Page 19 of 21 
 

Interest, has not resulted in creation of a vacancy in the constitution of the 

Appellate Authority  and the  arguments  advanced to the effect that the Central 

Government needs to replace the member who has recused for a complete 

constitution  to be in place is again erroneous on law. We are fully in agreement 

with the arguments made on behalf of the Respondent that if the argument of 

the Appellant is accepted then each recusal would require a fresh appointment 

and consequently more than one Appellate Authority would be in existence. The 

same could not be the intention of the legislature.  

   

11. Further, we have also noted the judgment delivered by the Division Bench of 

Hon’ble Delhi High Court consisting of Hon’ble Mr. Justice Ravinder Bhatt S. & 

Hon’ble Mr. Justice R. V. Easwar in the matter of Kawality Restaurant & Ice-

Cream Co. Vs. Commissioner of VAT, Trade & Tax Department & Others (2012) 

54 VST 387 (Del), for which we are of the considered view that the same 

squarely covers the exact issue in hand. The relevant Para of the said judgment 

is reproduced hereunder: -     

“……………... Nor does the statute ordain a minimum quorum for the hearing of 
appeals. It, therefore, appears that the statute is neutral about the 
consequences which follow in the event of a member's absence from the 
Tribunal for a temporary period, as in this case. This aspect is important, 
because the absence of any prohibition either in the negative form, enjoining 
members from functioning and hearing appeals during the absence of one of 
them, or absence of a provision mandating a minimum quorum, implies that 
the Legislature did not contemplate a logjam, in the Tribunal's functioning. The 
argument of the Revenue about a restrictive class of cases which deals with absence of a 
member, i.e., in terms of regulation 35, is insubstantial. For one, that regulation is not 
part of the statute; secondly, it states an obvious rule, which all members of judicial and 
quasi-judicial bodies have to follow. Its absence would in no whit undermine the principle 
it gives shape to. It would be useful to recollect that every Tribunal is clothed with 
incidental and ancillary powers to effectuate its orders, and carry out its functions 
effectively (Ref. Union of India v. Paras Laminates (P.) Ltd. [1991] 80 STC 263 (SC); 
[1990] 186 ITR 722 (SC); [1991] 70 Comp Cas 214 (SC)). 
 
Thus, a temporary absence of one of the members of the VAT Tribunal can, by 
no stretch of the imagination, result in its becoming dysfunctional, or being 
unable to function.” 

 
 

12. Therefore, from the perusal of the aforesaid judgment, it is clear that if the 

submissions of the Appellant regarding notifying a new member as and when 

such a situation arises, as in this case, are accepted, it would certainly bring a 
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Logjam in the working of the Appellate Authority and accordingly, we are of the 

considered view that the aforesaid paragraph squarely put out the legal position 

in such matters very clearly. The absence of any of the members, where the 

Authority is a multi-body and where the impugned order might have been passed 

by such member or he is closely related to either the Appellant or the 

Respondent, under such circumstances, it will not be in the interest of justice or 

because of illness making him present for the proceedings. However, we are of 

the view that at-least one representative, both from the respective Institute as 

well as one Government Nominee, as contemplated in the ‘Procedure Rules 2013 

of the Authority’, as aforementioned, certainly enables to this Authority to 

dispose of the matters which come before it instead of closing such matters. 

Therefore, the procedure adopted by us and the law as declared by the division 

bench of the Hon’ble High Court of Delhi comes to provide for solution for such 

issues which keeps on arising in several matters before the tribunals / 

authorities. 

 

13.  Moreover, in this case, out of total five members of the Authority, four members 

are available to hear and decide the present matter and the fifth member only is 

recusing himself on the ground of conflict of interest. Therefore, we are of the 

view that the majority rule shall certainly prevail in this case as well, as observed 

by the Hon’ble Supreme Court in Ishwar Chandra v. Satya Narayan Sinha, AIR 

1972 SC 1812, wherein, the Hon’ble Supreme Court held that when there is no 

rule or regulation or any other provision fixing a quorum of the meeting, the 

presence of the majority of the members would in itself constitute a valid 

meeting and the matters considered in such a meeting cannot be held invalid 

solely on the ground that all the members were not present. 

 



Page 21 of 21 
 

14. For the aforementioned reasons, we have noted that the arguments made on 

behalf of the Appellant are devoid of any merit and the provisions of various 

enactments and the case laws brought on record are completely distinguishable 

from the exact issue in hand and therefore, we are inclined to answer the issues, 

as arose for consideration in this matter and mentioned under Para (1) of this 

order, as follows: - 

 
i. That this Appellate Authority, in the absence or recusal of one or 

more members on the ground of conflict of interest, illness or 
temporary availability due to any justifiable reasons, as in this case, 

has quorum/ jurisdiction to hear and decide the appeals filed before 
it and has its constitution fully legal and valid in terms of the 
existing provisions of the Chartered Accountants Act, 1949.  

 

ii. The recusal of one of the members of the authority namely Shri Sunil 
Goyal for appropriate reasons, from the proceedings in the present 

appeal, is not resulted in creation of any vacancy either temporary or 
permanent in the constitution of the Authority and therefore, we do 
not see any reason for appointment of a new member by the Central 

Government in his place. 
 

iii. In view of the above, further proceedings/hearing of the present 

appeal in such matters is not required to be kept in abeyance and 
the same may be continued for deciding the matter on merits.  

  

 

15. The present application filed on behalf of the Applicant is accordingly disposed of 

as above and the Registrar of the Appellate Authority is hereby directed to list 

this appeal on a convenient date as available for hearings on merits, by issuing 

the notices to the parties concerned.   

   
 
 

Justice M. C. Garg       Kamlesh S. Vikamsey  
Chairperson       Member 

 
 
 

 
Praveen Garg        Dr. Navrang Saini 
Member        Member 


