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BEFORE THE APPELLATE AUTHORITY 
(Constituted under The Company Secretaries Act, 1980) 

 
APPEAL NO. 10/ICSI/2015 

 
IN THE MATTER OF: 

Benny Methew                    ….Appellant  
Versus 

 
Institute of Company Secretaries of India and others  …...Respondents 
 
CORAM 
 
Hon’ble Mr. Justice M.C. Garg        Chairperson 
Hon’ble Ms. Preeti Malhotra        Member 
Hon’ble Mr. Praveen Garg        Member 
Hon’ble Dr. Navrang Saini        Member 
 
PRESENT  
 
For the Appellant:  
Dr. KBS Rajan, Advocate through proxy Mr. Arjun Gadhoke appearing on behalf of the Appellant  
 
For the Respondents: 

1. Mr. R.D. Makheeja appearing on behalf of the  ICSI  
2. Mr. Gaurav Tandon, Assistant Director  (Discipline) appearing on behalf of the ICSI 
3. Mr. Surya Narayan Mishra, Joint Director, Law appearing on behalf of the ICSI 
4. Mr. Rasbihari Tiwari, Executive (Law)  appearing on behalf of the ICSI 
5. Ms. Meenakshi Gupta, Director Discipline appearing on behalf of the ICSI  

 
 

ORDER 

Date: 03.02.2018 

 

1. Being aggrieved by the Order dated 1st August, 2016 passed by this Authority in Appeal 

No.10/ICSI/2015 namely Benny Methew (Appellant) vs. M/s Kerala Tourism 

Development Corporation Ltd (KTDC) and the Institute of Company Secretaries of India 

(Respondents), whereby the Appellate Authority inter-alia directed that a cost of           

Rs. 20,000/-(Rupees twenty thousand only) be paid by the Institute of Company 

Secretaries of India (ICSI) to the Appellant in addition to the refund of fine imposed on 

him by the Disciplinary Committee of ICSI, if the same is already stand paid by the 

Appellant, the present review application has been filed by the ICSI praying that the 

present review application be allowed and the aforesaid Order of the Authority be 

amended  relating to the payment of cost of Rs. 20,000/- (Rupees twenty thousand 

only) by the ICSI to the Appellant in addition to any other Order as may be appropriate 

in the facts and circumstances of the matter.   

 
2. For the purpose of deciding the present review application the brief facts of the matter 

are that M/s Kerala Tourism Development Corporation Ltd (KTDC) filed a complaint in 

Form-I under Section 21 of the Company Secretaries Act, 1980,  read with Rule (3) of 
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the Company Secretaries (Procedure of Investigation of Professional and Other 

Misconduct and Conduct of Cases), Rule 2007 against the Appellant alleging professional 

misconduct on the grounds that (i) the appellant undertook private work as Company 

Secretary without prior permission from M/s KTDC, (ii) utilized the materials and human 

resources of M/s KTDC for private works and (iii) affixed fraudulently the signature of 

Managing Director in communication to the Government. 

   

3. The Disciplinary Committee of the ICSI, after examining the complaint, the reply thereto 

and other materials on records in addition to hearing of both the parties held the 

Appellant guilty of Professional Misconduct relating to affixing the signature of Managing 

Director in a communication to the Government, misusing the computer for his private 

work while employed as Secretary and Finance Controller of M/s KTDC and undertaking 

private work as a Company Secretary without obtaining prior permission from M/s KTDC 

and accordingly, the Appellant was awarded the penalty of removal of his name from 

the Register of Members of ICSI for a period of 30 days and also imposed fine of                       

Rs. 20,000/- vide Order dated 9th June, 2015 signed on 30th July, 2015. 

 

4. Aggrieved by the aforesaid Order of the Disciplinary Committee of ICSI, the Appellant 

filed an Appeal under Section 22E of the Company Secretaries Act, 1980, before this 

Authority, which was allowed by the then bench of the Appellate Authority presided over 

by the Hon’ble Mr. Justice P. K. Bhasin by setting aside the Impugned Order of the 

Disciplinary Committee and a cost of Rs. 20,000/- was also imposed on ICSI to be paid 

to the Appellant by observing that a harsh punishment of removal of the name of the 

Appellant from the Register of Members of ICSI along-with a fine of Rs. 20,000/- has 

been given to the Appellant there being no sufficient evidence against him.  

 

5. As noted above in Para (1) of this Order, being aggrieved by the Order passed by this 

Authority, ICSI filed this review application before us.  

 

6. We have perused the relevant records of this matter and also heard the oral arguments 

of the parties. The liberty of filing written arguments was also granted to them.    

 

7. During the course of proceedings before us, the Learned Counsel Shri R.D. Makheeja, 

Advocate appearing on behalf of ICSI submitted that the ICSI was not a party before 

the Disciplinary Committee and even in the present Appeal also only the Appellant, Mr. 

Benny Methew and the Respondent M/s KTDC were the necessary parties. Therefore, 

the ICSI was not a party either before the Disciplinary Committee or in the Appeal Memo 

but registered his presence pursuant to a Notice received from the Appellate Authority in 
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the matter. ICSI was only a Pro-forma party as no relief has been sought by the 

Appellant against the ICSI.  

 

8. Additionally, it was also submitted before us that ICSI was not given an opportunity by 

this Hon’ble Authority in terms of sub-Section (2) of Section 22E of the Company 

Secretaries Act, 1980, before imposing the cost. Further, it was also submitted that the 

Director (Discipline) and the Disciplinary Committee of ICSI are independent quasi-

judicial authorities in their respective functioning. The Learned Counsel submitted that it 

is true that the Disciplinary Directorate and the Disciplinary Committee are constituted 

by the Council of the ICSI in exercise of its power conferred on it under Section 21 and 

Section 21B, respectively, of the Company Secretaries Act, 1980, but that does not make 

the ICSI responsible for the independent quasi-judicial function of these Authorities. 

 

9. Furthermore, it was also submitted by Shri R.D. Makheeja, Advocate that the proper 

party for imposition of cost could be the complainant, i.e., M/s KTDC, which                       

un-necessarily triggered the entire process and abused the process of Law.       

 

10. Per contra, the Learned Counsel Dr. K.B.S. Rajan, Advocate appearing through Mr. Arjun 

Gadhoke on behalf of the Appellant submitted in writing that the Order dated 1st August, 

2016 earlier passed by this Authority, against which the present review application has 

been filed is the full and judicious consideration by this Authority after hearing the 

Appeal at length which culminated in the comprehensive Order. It was further submitted 

that the present review application does not refer to any error or illegality on the face of 

records in the decision arrived at by this Authority. Furthermore, it was also submitted 

that the Appellant as well as the Institute herein were heard by the Authority before 

passing the aforesaid Order. 

 

11. At this stage, however, during the course of hearing, we wish to observe that the 

Company Secretaries Act, 1980, does not contain any specific provision enabling this 

Authority to review its Orders. In the light of this observation, a very basic, fundamental 

and a core question arose before us for consideration as to whether the Appellate 

Authority, being a quasi-judicial body, in absence of any specific provision of review, has 

the power to review its own Orders/Judgments and whether this act of review would fall 

under a statutory or a procedural review?  

 

12. In view of the aforesaid, we thought it appropriate to hear the arguments of both the 

parties so as to finally dispose of the present review application. 
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13. The Learned Counsel Shri R.D. Makheeja appearing on behalf of the ICSI submitted that 

it is an established principle of Law that where a court or quasi-judicial Authority having 

jurisdiction to adjudicate on merit, proceeds to do so, the judgments or the Orders can 

be reviewed only if the court or the quasi-judicial Authority is vested with the power of 

review by the express provision or by necessary implication. He further submitted that 

the review which has been requested by ICSI is a procedural review and the procedural 

review belongs to a different category. In such a review the court or a quasi-judicial 

authority having jurisdiction to adjudicate if commits a procedural illegality which goes 

to the root of the matter and invalidates the proceedings itself and consequently the 

Order passed therein, the same can be done. In this context, he has placed the reliance 

on the judgment of Hon’ble Supreme Court of India in case of Kapra Mazdoor Ekta 

Union Vs. Management of Birla Cotton Spinning and Weaving Mills Ltd. 

(MANU/SC/0208/2005) (Para 19).  The relevant Para (19) is reproduced as 

hereunder:- 

 

“Applying these principles it is apparent that where a Court or quasi-judicial 
authority having jurisdiction to adjudicate on merit proceeds to do so, its 
judgment or order can be reviewed on merit only if the Court or the quasi-judicial 
authority is vested with power of review by express provision or by necessary 
implication. The procedural review belongs to a different category. In such a 
review, the Court or quasi-judicial authority having jurisdiction to adjudicate 
proceeds to do so, but in doing so commits a procedural illegality which goes to 
the root of the matter and invalidates the proceeding itself, and consequently the 
order passed therein. Cases where a decision is rendered by the Court or quasi-
judicial authority without notice to the opposite party or under a mistaken 
impression that the notice had been served upon the opposite party, or where a 
matter is taken up for hearing and decision on a date other than the date fixed for 
its hearing, are some illustrative cases in which the power of procedural review 
may be invoked. In such a case the party seeking review or recall of the order 
does not have to substantiate the ground that the order passed suffers from an 
error apparent on the face of the record or any other ground which may justify a 
review. He has to establish that the procedure followed by the Court or the quasi-
judicial authority suffered from such illegality that it vitiated the proceeding and 
invalidated the order made therein, inasmuch the opposite party concerned was 
not heard for no fault of his, or that the matter was heard and decided on a date 
other than the one fixed for hearing of the matter which he could not attend for 
no fault of his. In such cases, therefore, the matter has to be re-heard in 
accordance with law without going into the merit of the order passed. The order 
passed is liable to be recalled and reviewed not because it is found to be 
erroneous, but because it was passed in a proceeding which was itself vitiated by 
an error of procedure or mistake which went to the root of the matter and 
invalidated the entire proceeding. In Grind lays Bank Ltd. vs. Central Government 
Industrial Tribunal and others (supra), it was held that once it is established that 
the respondents were prevented from appearing at the hearing due to sufficient 
cause, it followed that the matter must be re-heard and decided again.” 

 

14.  Further, it was submitted that the present application of ICSI for review falls under the 

category of procedural review, the powers in respect of which can be exercised by this 

Authority even if it is not vested with powers of review by express provision of law. It 

was also submitted that the Order imposing cost on ICSI, which was not a party before 

https://indiankanoon.org/doc/1136885/
https://indiankanoon.org/doc/1136885/
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the Disciplinary Committee has no role to play was a procedural irregularity and could be 

rectified by this Authority by way of review.  

 

15. Adversely, the Learned Counsel appearing on behalf of the Appellant submitted that 

argument taken by the Institute that the present case is that of a Procedural review is 

erroneous. The power of procedural review could only be exercised in case where a 

procedural error has occurred, as for example, non-adherence to the principles of 

natural justice of non-following of Wednesbury’s principle which has been a consuetude 

even if not provided for in the statutes. He further submitted that in the present case 

not only that no specific power to review has been provided for review in the Act itself 

but at the same time there is no error in the judgment which could be termed as a 

procedural error.  

 

16. Additionally, during the course of hearing on the core issue as above, our attention has 

also been drawn towards a case namely Mr. Lokesh Dhawan vs. Union of India and 

Others decided by the Hon’ble High Court of Delhi dated 11th August, 2003, wherein, it 

has been decided that it is clear that in so far as a quasi-judicial authority is concerned, 

it has no inherent power to review its own decision. The power to review must be 

conferred on it by statute, expressly or by necessary implication. In the present case, 

there is not such conferment of power of review by the said Act. We have also observed 

that the following cases decided by the Hon’ble Supreme Court of India have been 

referred therein:- 

 

Patel Narshi Thakershi & Others Vs. Shri Pradyuman Singh Ji Arjun Singh Ji, 

the Hon’ble Supreme Court in Paragraph (4) in this case held as under:- 

 

“…………It is well settled that the power to review is not an inherent power. It 

must be conferred by law either specifically or by necessary implication. No 

provision in the Act was brought to our notice from which it could be gathered 

that the Government had power to review its own order. …..” 

 

Again in case of Dr. (Smt) Kunkesh Gupta vs. Management of Hindu Kanya 

Mahavidyalaya, Sitapur (U.P) & Others, the Hon’ble Supreme Court categorically 

held that:- 

 

“11. It is now well established that a quasi-judicial authority cannot review its 
own order, unless the power of review is expressly conferred on it by the 
statute under which it derives its jurisdiction.” 

  

 

In case of Kewal  Chand Mimani (D) by LRs. V. S.K. Sen and Others, the Supreme 
Court reiterates the aforesaid principles following the decision of Patel Narshi Thakeshi’s 
case (supra) as follows:- 
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“In any event, law is well settled on this score that the power to review is not 
any inherent power and it must be conferred by law either specifically or by 
necessary implication. In this context, reference may be made to the decision 
in Patel Narshi Thakershi v. Prdadyumnsinghji Arjunshinghji.” 

 
 

17. Having heard the arguments advanced by the parties as above besides perusing all 

relevant records including the Order against which the review is being sought in the 

present matter, in addition to considering the aforesaid judgments, we are of the 

considered view that it is a well settled law that the power to review is not an inherent 

power and it must be conferred by Law either specifically or by necessary implication, 

whereas, no specific provision of review is present in the Company Secretaries Act, 

1980, whereby, this Appellate Authority had been empowered to review its own Order.  

 
18. We may also add that we are not impressed by the submission of the Learned Counsel 

appearing on behalf of the Institute of the Company Secretaries of India that the Board 

of Discipline is altogether an independent and a separate body from the Institute itself 

and therefore, the Institute of Company Secretaries of India was not a party before the 

Appellate Authority, when, the Impugned Order was passed by it. In fact, this is the 

Council of the Institute of Company Secretaries of India which is required to constitute a 

Board of Discipline in terms of Section 21A and a Disciplinary Committee of the Institute 

in terms of Section 21B of the Company Secretaries Act, 1980. Thus, to consider the 

Board of Discipline something different from the Institute is not an appropriate and 

correct submission.  Therefore, in case of any procedural wrong committed by the Board 

of Discipline or the Disciplinary Committee, as the case may be, we are of the view that 

the ultimate responsibility will lie on the Institute and the Board of Discipline and / or 

the Disciplinary Committee, being the quasi-judicial bodies of the Institute itself cannot 

be made a subject of imposing any penalty against them.      

 
19. Consequently, based on the above principle of settled law and not being in agreement 

with the stand taken by the Learned Counsel appearing on behalf of the Institute that 

this is the procedural review, the present review application is accordingly rejected. No 

cost to either party.  

 

 

 
Justice M. C. Garg         Preeti Malhotra 
Chairperson         Member 
 

 
 
Praveen Garg         Dr. Navrang Saini 
Member         Member 


