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BEFORE THE APPELLATE AUTHORITY 
(Constituted Under Section 22A of The Chartered Accountants Act, 1949) 

 

 APPEAL NO. 04/ICAI/2016 

IN THE MATTER OF: 

Harish Kapoor               ....Appellant  
Versus 

 
Institute of Chartered Accountants of India    ....Respondent
     
 
CORAM: 

Hon’ble Mr. Justice M.C. Garg      Chairperson 
Hon’ble Mr. Sunil Goyal      Member 
Hon’ble Mr. Praveen Garg      Member 
Hon’ble Dr. Navrang Saini      Member 
 
PRESENT:  
 
For the Appellant: 

1. Mr. Ashish Makhija & Ms. Ishita Srivastava, Advocates appearing on behalf of 

Appellant 

 
For the Respondents:  

1. Ms. Pooja M. Saigal, Advocate  appearing on behalf of ICAI Respondent  

2. Ms. Mohita Khanna, Assistant Secretary, Disciplinary Directorate appearing on 

behalf of ICAI Respondent  

3. Ms. Aruna Sarma,  Senior Executive Officer, Disciplinary Directorate appearing 

on behalf of ICAI  Respondent  

 

ORDER 

1. Being aggrieved of the Report of the Disciplinary Committee dated 10th February, 

2014 and Order dated 19th October, 2015 passed by the Disciplinary Committee of 

the Institute of Chartered Accountants of India under Section 21B of the Chartered 

Accountants Act, 1949, as amended by the Chartered Accountants (Amendment) 

Act, 2006, CA. Harish Kapoor,     (M. No. 082533),  a practicing Chartered 

Accountant (Appellant herein), has filed this appeal against the Institute of 

Chartered Accountants of India, whereby, the Disciplinary Committee awarded 

punishment of holding him guilty under Clause (7) of Part-I of the Second Schedule 

to the Chartered Accountants Act, 1949 (herein after referred as to Act),  and 

awarded punishment for ‘removal of name of the Appellant from the Register 

of Members for a period of six months and also impose a fine of 

Rs.50,000/- (Rupees fifty thousand only) to be paid within 30 days of the 
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receipt of the aforesaid Order. The said clause (7) of Part-I of the Second Schedule 

of the Act reads as under: 

“Part-I Professional Misconduct in relation to 
Chartered Accountants in Practice 
 
A chartered Accountant in practice shall be deemed to be 
guilty of Professional Misconduct, if he – 
 

(7) does not exercise due diligence, or is grossly negligent in 
the conduct of his professional duties.”  

 
 

2. We have noted the facts of the matter inter-alia that Mr. R. Shiv Kumar, 

Deputy General Manager, Federal Bank Ltd. Kerala, had sent a letter dated 13th 

June, 2009 bearing No. 1184/09 to the Institute of Chartered Accountants of 

India, against the Respondent (Appellant herein), alleging that the Respondent 

had issued a false certificate dated 09th July, 2007 to M/s. Pushpanjali 

Overseas Pvt. Ltd. (hereinafter referred to as the company). On the basis of 

the said certificate, the Bank had extended credit facilities to the Company. As 

per said certificate, on 09th July, 2007, the paid up capital of the Company was 

Rs.45 Lakhs and share premium amounted to Rs.105 lakhs, but subsequently, 

on the receipt of Audited Financial Statements of the Company for the Financial 

Year 2007-08, it was found that the paid up capital of the Company was Rs.45 

lakhs only, and no share premium was available. Therefore, the information 

disclosed by the Respondent in said certificate was not correct. 

 
3. The matter was examined by the Director (Discipline) and he found the 

Respondent (Appellant herein), ‘Not Guilty’. The ‘Prima Facie Opinion’ of ‘Not 

Guilty’ dated 14th November, 2011 as formed by the Director (Discipline) was 

placed before the Board of Discipline. The Board of Discipline considered the 

information, Written Statement and the ‘Prima Facie Opinion’ of the Director 

(Discipline) and did not agree with the ‘Prima Facie Opinion’ formed by the 

Director (Discipline) and further opined that the Respondent (Appellant herein) 

is guilty within the meaning of clause (7) of Part-I of Second Schedule to the 

Act and decided to refer the matter to the Disciplinary Committee to proceed 

further under Chapter-V of the Chartered Accountants (Procedure of 
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Investigation of Professional and Other Misconduct and Conduct of Cases) 

Rules, 2006.  The basis of Board of Discipline decision was as under:-  

“The Board noted that the certificate issued by Respondent 

dated 09th July, 2007 to M/s Pushpanjali Overseas Ltd was based 
on Resolution passed by the Board of Directors of the 

Companies and not based on the Books of Accounts as stated in 

the said certificate, therefore, the said matter needs to be 
looked into further.” 

 
 

4. The Appellant vehemently objected the allegation and made various 

submissions before the Disciplinary Committee. However, the Disciplinary 

Committee did not accept the same and vide Order dated 10th February, 2014 

gave the findings as under: 

(i) The Committee noted that the Respondent has issued a certificate dated 9th 

July, 2007, certified therein that M/s. Pushpanjali Overseas Pvt. Ltd as per the 
Board’s Resolution dated 7th May, 2007 increased its paid up capital and as 

such the paid up capital and share premium amount as on date stood as 
under:- 

 

a) Paid up Share Capital            Rs.45,00,000/- 
b) Share Premium Amount     Rs.1,05,00,000/- 

 
Further, it was certified in the certificate that the above is correct as per books 

of accounts and other documents produced before the Respondent. The 
Committee further noted that in the audited Financial Statement of the 

Company for the Financial Year 2007-08, Share Premium A/C was not shown. 

 
(ii) The Committee observed from the extract or Minutes of the Meeting of Board 

of Directors of the Company held on 07th May, 2007 that the Company had 
issued 2800 equity shares (sic 28000 equity shares) of Rs.100/- each at a 

premium of Rs.375/- per share to its two Directors. 

 
(iii) The Committee further observed that the Minutes of the above said Meeting of 

Board of Directors held on 07th May, 2007 was approved by the Board of 
Directors in their meeting dated 26th July, 2007, wherein it was resolved as 

under:-        
 

“RESOLVED that in partial modification of the resolution passed in the 

Board Meeting held on 07th May, 2007, the allotment of 28000 equity 
shares of Rs.100 each can be made at par to the following 

shareholders: 
      

Mr. Ajay Sharma – 16000 equity shares of Rs.100 each. 

    Mr. Sanjeev Sharma – 12000 equity shares of Rs.100 each.” 
 

The Committee further noted that this effect was also shown in the Balance 
Sheet of the Company for the Financial Year 2007-08 signed by the Company. 

 

(iv) The Committee noted that the Respondent was also the statutory auditor of 
the company and he was also the signing partner of the audited financial 

statements of the company for the F.Y.2007-08. The Respondent as the 
statutory auditor was required to disclose about this partial acceptance of the 

resolution of the Company which had an impact on the state of affairs of the 
Company whereby the value of the shares so allotted has been modified more 

so when he himself had issued the certificate certifying the share premium 

account. Thus, the committee is of the view that the Respondent had not 
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exercised due diligence and was negligence while auditing and certifying the 
accounts of the Company. 

 
(v) The Committee further noted that the Respondent has submitted a letter dated 

7th August, 2007, written by “Spark” (a unit of Pushpanjali Overseas) to the 

Federal Bank Limited, requesting therein to arrange to return the CA certificate 
submitted in this regard. However, the letter was not properly acknowledged 

by the bank. There is no signature of any bank official and there is no date put 
by the bankers on the letter. Further, this exercise of taking back his certificate 

from the bank ought to have written a letter to the Company for withdrawing 
his certificate when he became aware of the partial acceptance of the 

Resolution dated 07.05.2007, more so when the certificate so issued by him 

has been based on the said Resolution only. 

 

5. Before us, the Learned Counsels appearing on behalf of both the parties 

reiterated their submissions and arguments and also filed written submissions. 

We have considered all the documents filed before us as well as before the 

Disciplinary Committee and have also considered all the submissions, oral and 

written of all the parties made before us. 

 
6. The Learned Counsel Mr. Ashish Makhija, Advocate appearing on behalf of the 

Appellant vehemently objected to the Impugned Order of the Disciplinary 

Committee. He has filed various Written Submissions, documents and also 

made oral arguments. He also cited various case laws besides some documents 

which were not filed earlier.  

We have considered all such documents, oral and written arguments, case laws 

cited and additional documents submitted before us. It is noted that the main 

defence of the learned Counsel appearing for the Appellant is that at the time 

of issue of original certificate dated 9th July, 2007 in which the paid up share 

capital of the company Pushpanjali overseas Pvt. Ltd was shown as Rs. 

45,00,000/- and the share premium account was shown as Rs. 1,05,00,000/- 

was correct  and was issued after examination of the relevant all papers and 

books of accounts of the company. However, when the Annual Financial 

Statements of the same entity were audited by the Appellant for the year 

ended on 31st March, 2008 vide audited accounts dated 1st September,2008, 

the share capital was shown as Rs. 45,00,000/- and no share premium account 

was shown.   
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As explained by the Appellant before the Disciplinary Committee as well as 

before us is that originally the company issued 28000 equity shares of Rs. 100 

each to two persons i.e. Mr. Ajay Sharma – 16000 equity shares of Rs.100 

each and Mr. Sanjeev Sharma – 12000 equity shares of Rs.100 each at a 

premium of Rs. 375/- per share . Thus, when the original certificate was issued 

the share capital was Rs. 45 lacs which included the old capital of Rs. 17 lacs 

and new issue shares of Rs. 28 lacs, and share premium account was shown as 

Rs. 105 lacs. However, before the audit of the financial year ended on 31st 

March, 2008, the said company vide resolution dated 26th July, 2007 modified 

the terms of allotment and decided to issue the said shares at par and 

therefore, no premium remains on the said allotment and thus no premium 

was shown in the final balance sheet. Therefore, in his submissions, there was 

no violation of clause (7) of Part-I of Second Schedule to the Chartered 

Accountants Act, 1949.  

 
7. On the other hand, the Learned Counsel appearing on behalf of the Institute of 

Chartered Accountants of India submitted that the Impugned Order passed by 

the Disciplinary Committee is correct. Further, the Learned Counsel Ms. Pooja 

M. Saighal objected to the raising of additional evidence and new grounds at 

the Appeal level and accordingly, by filing a detailed reply on behalf of the 

respondent Institute of Chartered Accountants of India to this Appeal prayed 

that the Present Appeal be dismissed for the reasons as stated in the said 

reply.  

 
8. We have heard the parties at length, examined all their oral and written 

submissions, additional evidences, case laws and perused all materials on 

record including the complaint, written statement, ‘Prima Facie Opinion’ formed 

by the Director (Discipline), observations made by the Board of Discipline, the 

Report including the findings of the Disciplinary Committee besides the 

Impugned Order passed by the Disciplinary Committee in the present matter. 
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9. Pursuant to the examination of all records as above, we enquired from the 

Appellant as to whether the act of company is not utilisation of the share 

premium account for which Section 78 of the Companies Act, 1956, as it was 

applicable that time, should be followed, for which no satisfactory reply was 

received from the Appellant.  

 

10. We further enquired whether Form No. 2 for allotment for shares was 

submitted at the time of allotment, for which we have been informed that it 

was submitted later on 6th June, 2009. However, this Form as submitted, does 

not show the issue of shares at premium but at par. It was explained to us that 

as this was submitted after modification of the terms of allotment; hence the 

Form was filed as per revised terms. Further, a satisfactory reply was also not 

given by the Appellant as to why this important evidence of filing Form No. 2 

for allotment was not examined by the Appellant before issue of the Impugned 

Certificate.  Furthermore, no reply was given by the Appellant as to whether 

any disclosure, qualification was given in the auditor’s report to the financial 

statements.  

 
11. However, before us the Appellant has produced a fresh evidence in the form of 

alleged notes of accounts to the balance sheet for the year ending 31st March, 

2008 as note number 2 of Schedule VII which reads as under: 

2. The Company took over the existing business of M/s Spark, a partnership 
firm run by the directors of the Company, as a going concern w.e.f.1st April, 
20007. All assets and liabilities of the firm as on 31st March,2007 were taken 
over by the Company as its book value. Against the capital balance of 
partners as on 31st March,2007,  initially Company resolved to issue 28000 
equity shares of Rs. 100/- each at a premium of Rs.375/- per share, 
however, allotment terms were subsequently modified as resolved on 26th 
July, 2007 to issue the said shares at par relevant return of allotment is yet 
to be submitted. 

 

We record that this evidence was not furnished by the Appellant before the 

Disciplinary Committee and for which the Learned Counsel appearing on behalf 

of the Institute of Chartered Accountants of India, the Respondent herein, has 

vehemently opposed. Further, when the Authority enquired as to whether the 



Page 7 of 9 

 

same was filed before the Registrar of the Companies along with balance 

sheet, no evidence of the same was furnished by the Appellant except that it 

was suggested that the Institute of Chartered Accountants of India can obtain 

the same, thus raising doubts about its varsity even.    

 
In our view, it is not correct as it is for the Appellant to prove his defence, 

more so, when it was not taken at earlier stage. Be that as it may, the 

Authority further enquired as to how does it mitigate the violation of Section 78 

of the Companies Act, 1956, no reply of the same was given on behalf of the 

Appellant. 

 
12.  Further, the Learned Counsel Shri Ashish Makhija appearing on behalf of the 

Appellant advanced certain new arguments before the Authority raising 

objections to the change in the constitution of the bench of the Disciplinary 

Committee hearing the matter, Denial of proper opportunity of being heard 

besides that there was no specific charge against the Appellant.  

 
13. We have considered all the above arguments and observed that the same were 

never raised by the Appellant either before the Director (Discipline) or before 

the Disciplinary Committee of the Institute of Chartered Accountants of India 

nor even in the Grounds of Appeal.  Even, then the Authority heard the 

Appellant on the new objections raised and accordingly, examined the same in 

their entirety.  After examination, we find no justification in the same on merits 

as well, as the same are vague and general in nature.  As regards, change in 

the constitution of the Bench of the Disciplinary Committee, we have observed 

that the Appellant had consented to continue the hearing of the matter.  Even 

later on, no objection was raised by him to this effect. Therefore, we are of the 

view that these are only technical objections without any merit as we have also 

observed that adequate opportunity was given to the Appellant by the 

Disciplinary Committee before deciding the Present matter. Even though, we 

have considered all fresh evidence/arguments submitted by the Appellant 



Page 8 of 9 

 

before us. His allegation that he was examined before any evidence or charge 

was not specific is also not correct, as in the first notice itself, the details of the 

charge were given to the Appellant. 

 
14. The Learned Counsel appearing on behalf of the Appellant also submitted 

before us that there is a confusion that as per last line of Para (17) of the 

Report of the Disciplinary Committee the negligence is about certifying the 

accounts of the company and not about the certificate for which show cause 

was given.  

We have accordingly examined the same and we find no ambiguity therein. 

The whole Report and even the said line makes it clear that  certifying the 

accounts refers to the said certificate issued by the Appellant for which the 

Disciplinary Proceedings have been initiated.  

 

15.  Additionally, the Learned Counsel appearing on behalf of the Appellant has 

also cited various case laws including the following:- 

(i) H.V. Panchaksharappa vs. K.G. Eashwar, AIR 2000 SC3344 
(ii) Associated Cement Co. Ltd Vs. Workmen, (1963) II LLJ396SC and Central Bank 

of India Limited Vs. Karunaway Banerjee, AIR1968SC266 
(iii) P.Balachandra Reddy vs. Depot Manager, A.P.S.R.T.C, Anantpur, 1994 (1) ALT 

208 
(iv) Laxmi Devi Sugar Mills vs. Nand Kishore Singh, AIR 1957 SC 7 

(v) Surath Chandra Chkrabarty vs State of West Bengal, AIR 1971 SC 752 

(vi) G.Chandrakanth vs. Guntur District, 1994 (2) ALT 253 
(vii) Lakhshminarayan vs. Karnataka State Seed Corporation, 1996 (5) KarLJ 653 

(viii) G.V. Aswathanarayana Vs. Central Bank of India by Chairman & Ors ILR 2003 
KAR 3066 

(ix) Air India Limited Vs. Anil R. Joshi, 2002 III LLJ 665 

 

 
16. We have gone through the above referred case laws and observed that the 

same are not relevant for the present matter. Further, as regard arguments of 

lack of opportunity to the Appellant by the Disciplinary Committee, we have 

observed that adequate opportunity was given to him, though; we have 

allowed the Appellant to raise all arguments and file all evidences which in his 

opinion were not considered by the Disciplinary Committee. 

 
17.  Having considered all the submissions and the relevant records, we find that 

the Appellant is raising only some technical issues about the rules of evidence, 
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which are not in toto applicable on the facts and the law as well as the 

procedure for dealing with the matter under consideration. 

 

18. In view of the above, since ample opportunity was given to the Appellant by 

the Disciplinary Committee of the Institute of Chartered Accountants of India in 

compliance of the applicable law and procedure to be followed in such matters, 

we are of the considered view that the rules of natural justice have been fully 

followed in deciding the present matter by the Institute of Chartered 

Accountants of India. 

  
19. In the light of the above, we find no merit in the present Appeal and the same 

is rejected. The Appellant also made submissions about reducing the 

punishment. We do not find any circumstance to reduce the punishment also. 

Hence it is rejected.  

 

20. All interim stay orders, if any, are vacated. No order as to cost and the Appeal 

is disposed of as above. 

 
 
 
 
Justice M. C. Garg         Sunil Goyal  
Chairperson             Member 
 
 
 
 
 
Praveen Garg        Dr. Navrang Saini 
Member        Member 
          
 
 
 
 
Pronounced on  dated  6th day of January, 2018 at New Delhi 
 


