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BEFORE THE APPELLATE AUTHORITY 
(Constituted under Section 22A of the Chartered Accountants Act, 1949) 

 
 APPEAL NO. 03/ICAI/2017 

IN THE MATTER OF: 

M. Sivaiah                   .....Appellant  
Versus 

 
Disciplinary Committee of the  
Institute of Chartered Accountants of India     ....Respondent  

 
CORAM: 

Hon’ble Mr. Justice M.C. Garg            Chairperson 

Hon’ble Mr. Sunil Goyal            Member 
Hon’ble Mr. Praveen Garg            Member 
Hon’ble Dr. Navrang Saini            Member 

 
PRESENT:  
 

For the Appellant: 
1. Mr.  C. V. Sajan, Advocate 

 

For the Respondent:  
1. Mr. Amit Sharma, Advocate appearing on behalf of ICAI   

2. Ms. A. Aruna Sarma,  Senior Executive Officer, Disciplinary Directorate appearing 

on behalf of ICAI  

3. CA. Anurag Sharma, Assistant Secretary, Disciplinary Directorate appearing on 

behalf of ICAI 

4. CA. Parvesh Bansal, Assistant Secretary, Disciplinary Directorate appearing on 

behalf of ICAI 

 

 

ORDER 

 
1. Being aggrieved of the Order dated 20th January, 2017 (Impugned Order), received on 

25th February,2017 passed by the Disciplinary Committee of the Institute of Chartered 

Accountants of India under Section 21B (3) of the Chartered Accountants Act, 1949 as 

amended by the Chartered Accountants (Amendment) Act, 2006, CA. M. Sivaiah, 

(Membership No. 029421), a practicing Chartered Accountant, Appellant herein, has filed 

this appeal against the Disciplinary Committee of the Institute of Chartered Accountants 

of India challenging the Impugned Order, whereby, the Disciplinary Committee awarded 

punishment of holding him guilty under Clauses (5), (6) and (7) of Part-I of the Second 
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Schedule to the Chartered Accountants Act, 1949, as amended from time to time and 

awarded punishment for ‘removal of name of the Appellant from the Register of 

Members for a period of three months and also imposed a fine of Rs.50,000/- 

(Rupees Fifty Thousand) upon him to be paid within 30 days of receipt of the 

aforesaid Impugned Order’.   The said clauses (5), (6) and (7) reads as under: 

 

“Part-I Professional Misconduct in relation to Chartered 
Accountants in Practice 
 
A chartered Accountant in practice shall be deemed to be guilty of 
Professional Misconduct, if he – 
 
(5) fails to disclose a material fact known to him which is not disclosed 
in a financial statement, but disclosure of which is necessary in making 
such financial statement where he is concerned with that financial 
statement in a professional capacity; 
 
(6) fails to report a material misstatement known to him to appear in a 
financial statement with which he is concerned in a professional 
capacity;   
 
 
 

(7) does not exercise due diligence, or is grossly negligent in the 
conduct of his professional duties.”  
 
 

2. For the purpose of deciding the present Appeal, the brief facts of the matter, as 

recorded by the Disciplinary Committee of the ICAI and noted by us are as 

hereunder:-  

2.1 A letter dated 23rd December, 2011 along-with other related documents was 
received from the Chief Administrative Officer, South Central Railway, 

Secunderabad (hereinafter referred to as “South Central Railway”) containing 
allegations against M/s Parikh & Associates, Chartered Accountants 
(hereinafter referred to as the Respondent firm). On an overall examination of 

allegations, the same was treated as information within the meaning of Rule 7 of 
the Chartered Accountants (Procedure of Investigation of Professional and Other 
Misconduct and Conduct of Cases) Rules, 2007. 

 
2.2 As per the ‘information’ letter dated 1st April, 2013 read with letter of the Chief 

Administrative Officer, South Central Railway, Secunderabad dated 23rd 

December, 2011, the allegations in brief are as under:- 

 

i. The Respondent has issued the turnover Certificates in M/s. Mythri 
Constructions, Secunderabad (hereinafter referred to as the 
Company) for the years 2007-08 and 2008-09 which was in turn 
submitted to Railways by the Company being a party in one of the Joint 
Venture firms M/s ARI-SVCW-MCC while participating in Tender Notice 
which was opened on 9th March, 2011. 
 

ii. The genuineness of the certificate was confirmed by the Respondent. 
When the Respondent firm was asked to submit the supporting 
documents like Audited balance sheet etc. in support of their 
certificates, they have failed to do so. However, Railways are in 
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possession of audited balance sheets for the period in reference. 
 

iii. The details of turnover recorded vide the certificate issued by the 
Respondent firm and turnover as arrived by using collected balance 
sheets  for the same period in the Company are as follows: 

 

S. 
No 

In the name of 
M/s. Mythri 
Constructions 

2007-08      
(Rs. in 
lakhs) 

2008-09    
(Rs. in 
lakhs) 

2009-10     
(Rs. in 
lakhs) 

i) As per T/O 
certificate 

722.61 842.31 - 

ii) As per balance 
sheet 

209.60 369.21 - 

 

From the above, it is seen that the turnover prepared by the Respondent reflected vide 

certificate and the turnover as stated in audited balance sheets for years 2007-08 & 

2008-09 are mismatching. Therefore, the turnover certificate given by the Respondent is 

fraudulent. 

 

 

3. The ‘Prima Facie Opinion (PFO)’ was formed by the Director (Discipline) vide Order 

dated 28th January, 2012 in which the Appellant Prima Facie found guilty of Professional 

Misconduct falling within the meaning of Clauses (5), (6) and (7) of Part-I of the Second 

Schedule of the Chartered Accountants Act, 1949. 

 

4. The matter was heard by the Disciplinary Committee of the Institute of Chartered 

Accountants of India on various dates and the findings as recorded in Para (12,13 & 14) 

of the Report of the Disciplinary Committee are as under:-   

“12.The Committee noted that the Respondent for the purpose of figures in the 
certificate had taken the total value of work executed during a particular year 
and for purpose of figures in P/L account had recognized the amount by 
aggregating the amount bifurcated as per AS-7 and AS-9. The Committee 
noted that the Respondent had clarified that for the purpose of amount in 
Profit and Loss account, in case the total contract is borne by the Company, he 
had taken valuation as per AS-7, whereas in case where the material is 
provided by the contractee, he has taken net basis for service charges as per 
AS-9. 

 

13. The Committee on perusal of the certificates noted that the Respondent 
had certified that the turnover of the Company for the year as per the 
books of accounts produced before him. The Committee noted that the 
Respondent had nowhere mentioned in the said certificate that the 
figures of turnover are taken as total contract value executed during 
the year. The Respondent was also required to mention that the 
certificate is issued on the basis of unaudited figures and he was 
required to give an appropriate disclaimer in the said certificate which 
he did not. In view of the same, the Committee is of the view that the 
Respondent had issued a misleading certificate. 

 
14. The Committee noted that the Respondent in his first written statement 

dated 31st May, 2013 had submitted that the Certificate was issued to 
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the Company on the basis of sample checking and on the basis of the 
unaudited books of accounts produced before him and he has done 
detailed audit, post certification, resulting in certain rectification entries 
in the Sales Ledger for both the years. Further, on consideration of the 
certificates under question, it is seen that the same have a material 
impact in terms of figures of turnover which has variance of amount              
Rs. 513.00 lakhs and 473.09 lakhs for the year 2007-08 and 2008-09 
respectively. The Committee doubted that the submissions relating to    
AS-7 and AS-9 are created by the Respondent as an afterthought. 
Accordingly, the Committee holds the Respondent guilty with respect to 
charge mentioned in the instant complaint”. 

 

5. The Committee on consideration of the same agreed with the ‘Prima Facie Opinion’ of 

the Director that the member was Prima-Facie guilty of Professional Misconduct falling 

within the meaning of Clauses (5), (6) and (7) of Part I of Second Schedule to the 

Chartered Accountants Act, 1949 and accordingly, found him guilty as mentioned above.  

 

6. Before us also the Appellant has reiterated that the turnover certificate issued by him 

was not based on the turnover understood in common parlance. It is submitted that in 

case of civil construction contracts the value of works undertaken signifies the strength 

of the contractor and therefore turnover for them was the value of works performed. 

Therefore, irrespective of whether the contract was the one falling within AS-7 or AS-9, 

the corresponding gross value of work was reckoned for the turnover certificate. 

Further, Learned Counsel appearing on behalf of the Appellant reiterated his submission 

that for the purpose of audited accounts, revenue was recognized on the basis of AS-9 

on the net basis for those contracts where they were within the ambit of rendering of 

service. In case of those contracts that were covered by AS-7, the accounting was done 

on gross basis. Hence, there was apparent difference in the revenue in profit and loss 

account as compared to the value of work done reflected as turnover in the certificate 

issued. Therefore, it was finally submitted that the audited accounts and numbers in the 

certificate were correct. 

 

7. Additionally, the Learned Counsel appearing on behalf of the Appellant also argued that 

the turnover has not been defined anywhere. However, when his attention was drawn to 

various definition of turnover in many publications of the Institute of Chartered 

Accountants of India, including (i) Statement of ICAI on CARO, (ii) Guidance note on 
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terms used in Financial Statements and (iii) Guidance note on Audit under Section 44 

AB, wherein the turnover has been defined very clearly, no satisfactory response was 

given by him to this.  

 

8. Furthermore, the Learned Counsel appearing on behalf of the Appellant vehemently 

reiterated the argument that the difference in turnover in the CA certificate and the 

audited accounts were due to the implication of Accounting Standards (AS-7) Titled 

‘Construction Contracts’ and Accounting Standards (AS-9) Titled ‘Revenue 

Recognition’.  However, when he was asked to explain the same, he could not do that 

up to the level of satisfaction. It was also noted that in the said certificate, it is nowhere 

mentioned that it is either as per AS-7 or AS-9 and how the figures may differ from 

audited accounts. Even after audit of accounts no attempt was made to withdraw the 

earlier given certificates.  Furthermore, when he was confronted that AS-7 and AS-9 

merely prescribe the stage of accounting and nowhere prescribe a different definition of 

turnover, no convincing reply was received by the Authority from the Learned Counsel 

appearing on behalf of the Appellant. 

 

9. During the process of hearing of this matter, we have also noted that the Appellant has 

changed his defence in this regard as in response to the first show cause notice vide his 

reply dated 31st May, 2013, he had stated that the certificate was issued to the company 

on the basis of sample checking and on the basis of unaudited Books of Accounts and 

he did detailed Audit Post Certification which resulted in certain rectification entries in 

sales ledger for both the years. However, no details of such difference and justification 

were produced before us.  We have noted that the same point was tried to be raised 

before the Disciplinary Committee also where upon the Committee in Para 14 of its 

Report has doubted it considering the same as an afterthought.  The said Para 14 of the 

Report of the Disciplinary Committee is reproduced as hereunder:- 

 

“14. The Committee noted that the Respondent in his first written statement 
dated 31st May, 2013 had submitted that the Certificate was used to the 
Company on the basis of sample checking and on the basis of the unaudited 
books of accounts produced before him and he has done detailed audit, post 
certification, resulting in certain rectification entries in the Sales Ledger for both 



Page 6 of 6 

 

the years. Further, on consideration of the certificates under question, it is seen 
that the same have a material impact in term of figures of turnover which has 
variance of amount Rs. 513.00 Lakhs and 473.09 lakhs for the year 2007-08 and 
2008-09 respectively. The Committee doubted that the submission relating to 
AS-7 and AS-9 are created by the Respondent as an afterthought. Accordingly, 
the Committee hold the respondent guilty with respect to charge mentioned in 
the instant complaint”.   

 

10. On the other hand, Learned Counsel appearing on behalf of Disciplinary Committee of 

the Institute of Chartered Accountants of India, however, argued in support of the Order 

of the Disciplinary Committee on the basis of reasons recorded in the Report of the 

Disciplinary Committee. 

 

11. We have heard the submissions made on behalf of the parties and perused all the 

records of the matter and based on the above, we therefore, find no merit in the 

present Appeal and the same is dismissed. Further, we have also not find any 

circumstance of mitigation on the submission of the Learned Counsel for reducing the 

punishment and uphold the order of Disciplinary Committee as well as the punishment 

awarded to the Appellant.   

 

12. All interim stay orders, if any, are vacated. No order as to cost. The appeal stands 

disposed of accordingly. 

 

 
 

Justice M. C. Garg             Sunil Goyal  
Chairperson                 Member 
 

 
 
 

 
Praveen Garg         Dr. Navrang Saini 
Member         Member  

  
 

 

 

Pronounced on dated: 6th January, 2018 at New Delhi  

 

 


