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BEFORE THE APPELLATE AUTHORITY 
(Constituted Under The Chartered Accountants Act, 1949) 

 
Appeal No. 06/ICAI/2014 

IN THE MATTER OF: 

Rajiv Maheshwari                                ....Appellant 
Versus 

 
Dr. Arun Agarwal                 ….Respondent No. 1 
 

Board of Discipline of the Institute of  
Chartered Accountants of India                     ….Respondent No. 2 
 `         

CORAM 

Hon’ble Mr. Justice M.C. Garg       Chairperson 
Hon’ble Mr. Sunil Goyal                        Member 

Hon’ble Mr. Praveen Garg                        Member 
Hon’ble Dr. Navrang Saini                        Member 
 

PRESENT:  
 
For the Appellant: 

1. Mr. Sandeep Manaktala, Advocate appearing on behalf of the Appellant  
 

For the Respondents:   

1. Ms. Pooja M. Saigal, Advocate appearing on behalf of the ICAI 
2. Ms. Aruna Sharma, Senior Executive Officer, Disciplinary Directorate 

appearing on behalf of the ICAI 

3. Ms. Harleen Bhalla , Assistant Secretary, appearing on behalf of the ICAI 
  

ORDER 

Date: 25.09.2017 
  

1. Being aggrieved of the Order dated 9th October, 2013 (Impugned Order) passed 

by the Board of Discipline in case No. DD/129/08/BOD/57/2010 under Section 

21A (3) of the Chartered Accountants Act, 1949 as amended by the Chartered 

Accountants (Amendment) Act, 2006, CA.  Rajiv Maheshwari (M. No.  085743), a 

practicing Chartered Accountant, Appellant herein, has filed this appeal against 

the Institute of Chartered Accountants of India and others challenging the 

Impugned Order, whereby, the Board of Discipline awarded him punishment of 

‘removal of his name from the Register of Members for a period of 15 

(fifteen) days’ for violation of clause (2) of Part-IV of the First Schedule to the 

Chartered Accountants Act, 1949. The said clause reads as under:  
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“PART IV: - Other misconduct in relation to members of the 
Institute generally 
 
A member of the Institute, whether in practice or not, shall be deemed to 
be guilty of other misconduct, if – 
 

1. x  x  x  x 
 

2. in the opinion of the Council, he brings disrepute to the 
profession or the institute as a result of his action whether 
or not related to his professional work”. 

 

2. For the purpose of deciding the present Appeal, the brief facts of the matter, 

which we have noted are that Dr. Arun Agarwal (complainant) has filed a 

complaint in Form No. ‘I’ dated 9th June, 2008 against CA. Rajiv Maheshwari  (M. 

No. 085743), the Appellant herein, before the Institute,  inter-alia alleging as 

under:- 

2.1 That CA. Rajiv Maheshwari came in contact with Dr. Arun Agarwal in the 
year 1991 in his individual capacity seeking assignment of tax consultancy, 
preparation and filing of tax return, assessment etc. When Dr. Arun Agarwal 
assigned to him his personal tax cases, he used to deal with them 
individually but the invoice were raised in the name of his firm, Mahaeswari 
Rajiv and company. 

 
2.2 For the purpose of preparing and filing Dr. Arun Agarwal returns. CA. Rajiv 

Maheshwari used to ask for and keep his bank statements every year on 
the pretext that the same were required by him to verify the particulars of 
his income. Dr. Arun Agarwal used to provide the same to him on an 
unqualified understanding that the same would be retained by him in 
confidence in his record file maintained by him. There was no question of 
the same being disclosed to anyone. No copies thereof were to be made. 

 
2.3 CA. Rajiv Maheshwari disclosed Dr. Arun Agarwal personal bank statements 

to Shri Gyan Parkash Agarwal, Chartered Accountant functioning as 
Secretary General (Acting) dismissed on 17th January,  2008 for misconduct 
refusing to hand over charge as a result of legal manipulations) on the 
World Associate for small and Medium Enterprises. (WASME), a Society 
registered in Delhi. Part of his personal Bank statements for the period 1st 
June, 2002 to 30th June, 2002, 2nd September, 2002 to 30th September, 
2002, 1st December, 2003 to 31st December, 2003, 1st January, 2004 to 1st 
February, 2004 and 1st December, 2004 to 31st March, 2005 have been 
used by Shri Gyan Parkash Aggarwal, Chartered Accountant to oust the Dr. 
Arun Agarwal from the Associate as Executive Director and to entrench 
himself in the said Association for ulterior motives. These Bank Statements 
from part of charge sheet issued against Dr. Arun Agarwal in FIR No. 
591/07 registered at the behest of Shri Gyan Parkash Agarwal, Chartered 
Accountant in police Station Sector – 20, Noida District Gautam Budh Nagar, 
U.P. Case No. 6773/07 under trial in the court of CJM. District Gautam Budh 
Nagar, U.P. 

 
 
2.4 Dr. Arun Agarwal did not give his private Bank Statements to anyone except 

CA. Rajiv Maheshwari, that too for the sole purpose of preparing and filing 
his Income tax Returns. CA. Rajiv Maheshwari is a Close aide of Shri Gyan 
Parkash Agarwal, Chartered Accountant and has been reported in the media 
and criminal cases registered in Indirapuram police station, District 
Ghaziabad, U.P against the said Shri Gyan Parkash Agarwal Chartered 
Accountant to anyone especially Shri Gyan Parkash Agarwal Chartered 
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Accountant as his accomplice. These cases are presently under trill. There is 
no other avenue for any especially Shri Gyan Parkash Agarwal Chartered 
Accountant to gain access to his personal Bank Statement and income 
particulars. Both the Respondent and Shri Gyan Parkash Agarwal, Chartered 
Accountant live in the same house and their Chartered Accountant Firms 
are located at Flat No. 207 and 206 respectively at Wadhwa Complex, 
Laxmi Nagar, Delhi – 110092. 

 
2.5 CA. Rajiv Maheshwari along with some other Chartered Accountant was 

imprisoned for month before being released on bail in a cooperative 
housing society scam. 

 

 

3. The aforementioned complaint was considered by the Director (Discipline) of the 

Institute of Chartered Accountants of India in terms of Rules 8 (5) of the 

Chartered Accountants (Procedure of Investigation of Professional and other 

Misconduct and Conduct of Cases) Rules 2007 and on consideration, the Director 

(Discipline) formed his ‘Prima Facie-Opinion’ (PFO) that CA. Rajiv Maheshwari is 

guilty of other misconduct falling within the meaning of clause (2) of Part-IV of 

the First Scheduled to the Chartered Accountants Act, 1949 and placed the 

matter before the Board of Discipline for its further examination and 

consideration in terms of the applicable rules.  

4. Pursuantly, on perusal of the documents on record, viz., the complaint, the 

‘Prima Facie-Opinion’ (PFO) of the Director (Discipline), written statement and 

after hearing the submissions of both the parties, the Board of Discipline 

observed as under:-    

4.1 The Board noted that the present complaint was a result of the dispute between the 
Complainant and World Association of Small and Medium Enterprises (WASME). The 

dispute, as also admitted by the Dr. Arun Agarwal, was settled between him and 
WASME. Thereafter, in terms of the settlement terms, a sole Arbitrator was 
appointed by Hon’ble Chief Justice of Allahabad High Court in Misc. Application No. 
54 of 2009. It was stated in the order of the Hon’ble Court that any dispute between 
the parties shall be subject to the decision of the Arbitrator, which shall be binding 
on both the parties i.e. Dr. Arun Agarwal and WASME. 
 

4.2 Further, Dr. Arun Agarwal filed an affidavit on 14th May 2011 wherein he withdrew 
the complaint against CA. Rajiv Maheshwari. However, the withdrawal was not 
accepted by the erstwhile Board. 

 
4.3 The Board also noted from the submissions of CA. Rajiv Maheshwari that he was 

ordinary member in one society namely M/s Jiwan Bima Rashiriya Sahakari Awas 
Samiti Limited (wherein Mr. G.P. Agarwal happened to be the Honorary Secretary), 
Where Administration Committee was headed by Government official. Due to 
cancellation of the flats of the members due to non-payments of society’s dues, the 
Administrative committee headed by Government officials cancelled the allotment of 
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flats by taking prior approval of U.P. Awas Evam Vikas Prished, the Governing body 
of the Housing Societies in Uttar Pradesh. 

 
4.4 The Board also took into view the submission of CA. Rajiv Maheshwari that as per 

U.P. Cooperative Societies Act, 1965, the Secretary & Administrator worked subject 
to the control and supervision of the bye laws and U.P. Cooperative  Societies Act, 

1965 and Rules 1968 and that all these matters were civil in nature whose adjuration 
(Arbitration Proceedings) was available u/s 70 of the U.P. Co-operative Societies 
Act,1965 which states: 

 

“Disputes which may be referred to Arbitration- 

1. Notwithstanding anything contained in any law for the time being in force, 
if any dispute relating to the constitution, management or the business of 
a co-operative society- 

 

1(b) between a member, past member or any person claiming through a   
member, past member or deceased member, and the society, its 
committee of management or any office, agent or employee of the society, 
including any past officer, agent or employee’’ 

The Board noted that CA. Rajiv Maheshwari had further submitted that the aforesaid 
view was endorsed by the Hon’ble Allahabad High Court at the time of delivering 
orders dated 14th November, 2005 and 7th November, 2005 in writ petition No. 
69260/2005 & 69171/2005, respectively. The Court viewed while dismissing both the 
petitions that the writ petitions regarding allotment/ cancellation of flats would not be 
maintainable and the petitioners may avail of remedy u/s 70 of the U.P. Co-operative 
Societies Act, 1965.” 

The Board also took in view the submission of CA. Rajiv Maheshwari that almost all 
the personal whose flats were cancelled filed cases u/s 70 f the U.P. Co-operative 
Societies Act, 1965 but did not succeed in getting the order in their favor. But in this 
Society, there were some member who were politically connected with the present 
regime of state of Uttar Pradesh, lodged frivolous/bogus FIR’s against CA. Rajiv 
Maheshwari and other persons who were totally related to the above matters. Even 
the local police admitted that these are civil matters. But they are under political 
pressure to continue with the investigation. All the matters are sub-judice. In all the 
cases, the Hon’ble Allahabad High Court has stayed the proceeding of lower court till 
the matter is decided by Hon’ble High Court. Till today, CA. Rajiv Maheshwari is not 
convicted either by the Hon’ble Allahabad High Court or lower Court. 

4.5 The Board also noted that the entire process of adjudication of complaints is under 
stay of Allahabad High Court. The Board further noted that six FIRs have been filed 
against CA. Rajiv Maheshwari and in fact he was in jail for a period of three months. 
The Board also noted that FIRs had been filed against CA. Rajiv Maheshwari along 
with Shri G.P Agarwal and others and a separate case against Shri G.P Agarwal has 
also been initiated by the Institute and has been enquired by the Board. 

 

4.6 The Board also noted that CA. Rajiv Maheshwari in his defiance has submitted that 
the criminal Proceedings have been stayed. The Board clearly opined that criminal 
proceedings and disciplinary proceedings are distinct and separate whereat the 
standard of proof is very different and specifically in the Disciplinary proceedings, the 
conduct of the member is examined in his professional or any other capacity. Thus, 
the stay cannot be a bar on the continuation of the disciplinary proceedings. The 
Board also noted that from the various documents brought on record that the 
conduct of CA Rajiv Maheshwari as member of the Society is under question. When a 
chartered accountant holds any position in any of the Forums, he by accepting the 
said position holds out to the Society at large a posting of trust and integrity. 
However, in the instant matter, the alleged involvement of the Respondent in a 
cooperative scam and consequent filling of subsequent criminal cases speaks 
volumes about his conduct. The Board further noted that Criminal proceedings have 
only been kept in abeyance till the next date of listing. 
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5. We have noted that in view of all the above, the Board of Discipline opined 

that the manner in which CA. Rajiv Maheshwari has conducted himself in 

the aforesaid activities is unbecoming of a Chartered Accountant and has 

brought disrepute to the profession, therefore, he is guilty of other 

misconduct falling within the meaning of clause (2) of Part-IV of the First 

Schedule of the Chartered Accountants Act, 1949 and thus awarded him 

punishment as aforementioned in Para (1) of this order.  

 

6. We have heard the rival submissions of the parties. Both the parties were 

also given liberty to file their respective written submissions, if any. 

Accordingly, both the parties have submitted their respective written 

submissions.  

 

7. Learned Counsel Mr. Sandeep Manaktala appearing on behalf of the 

Appellant inter-alia submitted as under:- 

7.1 That as regards pending litigation against the Appellant, it is stated that those 
cases have no connection or any relation whatsoever to the present Respondent. 
The Appellant was made ordinary member (Member simpliciter) of Administrative 
Committee of M/S Jiwan Bima Rashtriya Sahakari Awas Samiti Limited after the 
earlier Administrative committee of Society was reconstituted by the Asstt 
Housing Commissioner /Asstt Registrar U.P.Awas Evam Vikas Parishad, Lucknow, 
vide order No 2541 dated 18-11-2004. Shri Sushil Kumar, Shri Narinder Kumar, 
Shri Lalta Prasad, Shri R.N Tiwari and Shri V.P Upadhaya were administrators of 
the Society in various periods. These Administrators were employees 
(Cooperative officers) of U.P. Awas Evam Vikas Parishad and were appointed by 
Govt. of U.P. The Administrator of the Society play a pivotal role in the society, 
rest members are for mere formality/mere spectator. The Appellant was not 
responsible for looking after day to day functioning /working of the Society. The 

decision of the Administrator, being a Govt nominee, is supreme. That the 
Administrative Committee proceeded to cancel the allotment of flats of the 
members after obtaining prior approval of U.P. Awas Evam Vikas Parishad, the 
Governing Body of the Housing Societies in Uttar Pradesh due to non-payment of 
Society’s dues. 

7.2 That some of the members whose allotment of flats was cancelled filed writ 
petitions before Allahabad High Court challenging these cancellations. The 
Allahabad High Court while dismissing writ petitions noted that ‘the writ petitions 

regarding allotment/cancellation of flats would not be maintainable and the 
petitioners may avail of remedy of arbitration under section 70 of the U.P. 
Cooperative Societies Act, 1965’. The arbitration proceedings were also against 
majority of the allottees whose allotment of flat was cancelled. Presently, the 
entire process of adjudication of complaints is under stay of Allahabad High 
Court.  Hence, on the basis of mere press reports, the Appellant cannot be 
presumed to be guilty of any misconduct under the Act. 

7.3 The Board of Discipline cannot draw inferences on the basis of   surmises. The 
onus to prove the charge lies on the Respondent (Complainant) and he has not 
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submitted any evidence in this regard. Hence the averments made are not 
supported by any proof. The matter was not examined either by Director 
Discipline nor by Board of Discipline till pronounce of Punishment. No reason has 
been recorded by the Complainant and even the Prima Facie opinion is without 
reason and /or evidence. No evidence is on record arising out from FIR’s and 
even the analysis of contents of FIR was not done by Director Discipline. It is the 
duty of Complainant or Director Discipline to prove the charge. In other words 
the Director Discipline did not pass reasoned Prima facie opinion. The Director 
Discipline failed to observe that for these kinds of matters there is separate 
provision in the Act to deal these kinds of cases. 

7.4 That The Appellant prays that the order dated 09th October,2013 in which the 
Appellant was held guilty of Other Misconduct falling within the meaning of 
Clause (2) of Part IV of the First Schedule to the Chartered Accountants Act, 
1949, based upon Prima Facie Opinion dated 06th May,2010 and Findings of 
Board of Discipline dated 22nd August,2013 be quashed more particularly in view 
of that the Hon’ble Allahabad High Court has already quashed five Charge Sheets 
which were made  the very basis of the Guilt of the Appellant.  

 

8. Adversely, the Learned Counsel Ms. Pooja M. Saigal appearing on behalf 

of the Respondent No. 2 highlighting the submissions that the 

proceedings before Board of Discipline are of the summary nature and 

making the reference to the amendments made in the Chartered 

Accountants Act, 1949, and having discussed the mechanism as framed 

under the Act, after amendments in the year 2006 in the said Act, 

submitted as under:-  

8.1 That vesting of powers of summoning and enforcing the attendance of any 
person and examining him on oath, as has been mandated under Section 21C of 
the Act does not mean that such powers have to be exercised by the named 
authorities in every case thereby converting proceedings before the Director 
(Discipline), the proceedings before the Board of Discipline as also the 
proceedings before the Disciplinary Committee into a quasi-criminal proceedings 
envisaging a quasi-criminal trial to be conducted at every such stage. If the 
provision of Section 21C of the Act are read/interpreted to place a mandate on 
the Director (Discipline) and the Board of Discipline to exercise such powers at 
every stage, it will not only render the scheme of investigation and conduct of 
cases unworkable but would subject the member answerable to a quasi-criminal 
trial at every stage of the proceedings thereby rendering the provision violative 
of the protection of rights of an accused vested under the Constitution of India. 

8.2 That the Hon’ble Supreme Court in the matter of Nahar Industrial 
Enterprises Ltd. Vs. Hongkong and Shanghai Banking Corp., while 
interpreting the similar provision, i.e., Section 22 of the Recovery of Debt due to 
Bank and Financial Institutions Act, held as under:- 

  “concededly in the proceeding before the Debt Recovery Tribunal detailed 
examination; cross-examinations, provisions of the Evidence Act as also 
application of other provisions  of the Code of Civil Procedure like interrogatories, 
discoveries of documents and admission need not be gone into. Taking recourse 
to such proceedings would be an exception.” 

8.3 That the Board of Discipline has the discretion to exercise such powers in an 
appropriate case depending on the need and the necessity for the same. The 
present however was not one such case as lodging of 6(six) FIRs was not in 
dispute and the Board of Discipline was evaluating the conduct of the member 
answerable against the charge of “other misconduct” under clause (2) of part IV 

of First Schedule which intends to punish such a conduct which brings  disrepute  
to the Institute. Furthermore, the allegations stated in the FIRs which were not 

https://indiankanoon.org/doc/1645922/
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emanating from a private dispute but were in the nature of a financial scam 
affecting a large section of the society, the exercise of powers by the Board of 
Discipline to examine the case and punish the Member answerable could not be 
faulted. The conduct complained of and also being investigated by the police was 
a financial scam alleged to have been carried out by Chartered Accountants 
thereby putting at peril the trust and confidence that the public at large places 

on a Chartered Accountant. If a Chartered Accountant uses his position in society 
and abuses the faith that the public places in him as a Chartered Accountant 
then even if the acts complained of do not fall within the ambit of professional 
misconduct, can always be examined from the perspective of “other 
misconduct”. 

8.4 That the prima facie opinion and the proceedings before the Board of Discipline 
may have been guided by the allegations recorded in the FIR, however, merely 
because 5 (five) FIRs out of 6(six) has been quashed for the reason that no 
criminal offence is made out, cannot itself be a ground to close the disciplinary 
proceedings against the member answerable, since the conduct of such Member 
has to be viewed from the perspective of whether such conduct brings disrepute 
to the Institute.  It is further noteworthy that the Hon'ble High Court while 
exercising the powers for quashing has categorically observed that the conduct 
of the accused (member answerable) may be fraudulent but that by itself will not 
constitute the offence under IPC.  

8.5 It is trite that Disciplinary proceedings and criminal proceedings stand on a 
different footing and the proof of guilt beyond all reasonable doubt which is the 
requisite under criminal law is not applicable to disciplinary proceedings which 
proceed on preponderance of probabilities. The newspaper reports that had been 
published indicating that about 46 FIRs had been lodged against various persons 
for the financial scam of cooperative societies including against the Appellant 
herein. It is also a matter of record that the Appellant was arrested and was in 
custody for a total of 10 months or more. The Appellant had been the 
propagator of these cooperative societies which had been established for the 
benefit of Chartered Accountants.  

 

9. Ms. Pooja M. Saigal Learned Counsel further submitted that the Order 

passed by the Hon’ble High Court quashes 5 out the 6 FIRs which had 

been taken note of by the Board of Discipline. The High Court does not 

absolve the Appellant of wrong doing but merely returns a finding that the 

acts complained of may not be an offence under IPC. The order passed by 

the Hon’ble High court in fact does not absolve the Appellant at all. There 

is therefore, no infirmity in the Order passed by the Board of Discipline 

which deserves to be upheld and is prayed accordingly. 

10. Having considered the complaint, written statements, Prima Facie Opinion 

formed by the Director (Discipline), the report and findings of the Board of 

Discipline and perusing all materials on records in this Appeal besides the 

arguments advanced on behalf of both the parties, we are of the 
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considered view that mere registration of FIRs against a person is not 

sufficient to hold him guilty under the provisions of the Chartered 

Accountants Act, 1949 and the Rules framed thereunder, unless, the 

specific charges are framed and the person is convicted by the competent 

Court or the same is otherwise corroborated with appropriate evidences 

and / or examination of relevant witnesses, as merely registration of FIRs 

is no proof of guilt and no action can be taken without order of guilt by 

the Criminal Court as held by the Hon’ble Supreme Court in M. V Bijlani 

Vs. Union of India & Ors (2006) 5 SCC 88. The relevant paragraph of 

the said judgment are reproduced hereunder:- 

"....Although the charges in a departmental proceedings are not required 
to be proved like a criminal trial, i.e., beyond all reasonable doubts, we 
cannot lose sight of the fact that the Enquiry Officer performs a quasi-
judicial function, who upon analyzing the documents must arrive at a 
conclusion that there had been a preponderance of probability to prove 
the charges on the basis of materials on record. While doing so, he 
cannot take into consideration any irrelevant fact. He cannot refuse to 
consider the relevant facts. He cannot shift the burden of proof. He 
cannot reject the relevant testimony of the witnesses only on the basis 
of surmises and conjectures. He cannot enquire into the allegations with 
which the delinquent officer had not been charged with." 

 

Again in Jasbir Singh vs. Punjab and Sind Bank & Ors (2007) 

1 SCC 566, the Hon’ble Supreme Court stated as under:- 

Furthermore, the orders of the disciplinary authority as also the appellate 
authority are not supported by any reason. As the orders passed by 
them have severe civil consequences, appropriate reasons should have 
been assigned. If the enquiry officer had relied upon the confession 
made by the appellant, there was no reason as to why the order of 
discharge passed by the Criminal Court on the basis of self-same 
evidence should not have been taken into consideration. The materials 
brought on record pointing out the guilt are required to be proved. A 
decision must be arrived at on some evidence, which is legally 
admissible. The provisions of the Evidence Act may not be applicable in a 
departmental proceeding but the principles of natural justice are. As the 
report of the Enquiry Officer was based on merely ipse dixit as also 
surmises and conjectures, the same could not have been sustained. The 
inferences drawn by the Enquiry Officer apparently were not supported 
by any evidence. 

 

Therefore, in such cases, if the Disciplinary Authorities want to proceed 

further only on the basis of the registration of FIRs against a member, 

then, certainly, the same requires to be corroborated first and for this the 

Director (Discipline), Board of Discipline or the Disciplinary Committee, as 
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the case may be, may have recourse of Section 21C of the Chartered 

Accountants Act, 1949, which reads as under: 

“Section 21C: Authority, Disciplinary Committee, Board of 
Discipline and Director (Discipline) to have powers of civil court 
 
For the purposes of an inquiry under the provisions of this Act, the 
Authority, the Disciplinary Committee, Board of Discipline and the Director 
(Discipline) shall have the same powers as are vested  in a civil court 
under the Code of Civil Procedure, 1908, in respect of the following 
matters, namely:- 
 

a. Summoning and enforcing the attendance of any person 
and examining him on oath; 

b. The discovery and production of any document; and 
c. Receiving evidence on affidavit. 

 
Explanation- For the purposes of Sections 21, 21A, 21B, 21C and 22, 
“member of the Institute” includes a person who was a member of the 
Institute on the date of the alleged misconduct although he has ceased to 
be a member of the Institute at the time of the inquiry. 

 
 

11. The submissions made on behalf of the Respondent that they are 

statutorily bound to up hold the Code of Ethics which accepts its members 

to follow it and accordingly, since the acts of the Appellant become a 

subject matter of the Investigation, which fall short of standards expecting 

from the Members of ICAI, is again a vaguest possible argument for two 

reasons i.e.; 

i. They have not even made a mentioned in the order of the Board of Discipline 
regarding the relevant provision of the violation of the Code of Ethics by the 
Appellant; and  

ii. Which Statute supports the submissions merely because a member of the of the 
ICAI is subjected to an investigation, wherein the Hon’ble High Court as well as 
the other competent Tribunals are seized of with the matter and proceedings 
therein have been stayed? Yet, it will be in the mouth of respondent that it was a 
case of violation of the Code of Ethics enabling the Board of Discipline to award 
the punishment, as has been done in this case. 

 

12. Even otherwise, in the written submissions filed on behalf of the 

Respondents, they themselves have stated that they were persuaded only 

because six FIRs have been registered but without adding anything as to 

what other material was considered for supporting the ‘Prima–Facie 

Opinion’ which seems to be the only basis of the Impugned Order.  

Having gone through the order passed by the Board of Discipline, we do 
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not find even discussion of the contents of the said FIRs what to talk of 

the facts of these allegations and more so when five out of six have 

already been quashed by the Hon’ble Allahabad High Court.   

13. Further, we may also observe that no evidence has been taken on records 

in this case either by the Director (Discipline) or by the Board of 

Discipline, this fact has also been admitted by the Respondent in the 

written submissions filed by them. Therefore, we don’t agree with the 

decision taken by the Board of Discipline in the present matter merely on 

the basis of registration of certain FIRs against the Appellant, more so, 

when five out of six FIRs have already been quashed by the Hon’ble High 

Court of Judicature at Allahabad in exercise of the powers under Section 

482 of the Criminal Procedure Code, 1973. 

14.  Moreover, the reasoning of the Board of Discipline, in holding that 

conduct of the Appellant was unbecoming of a Chartered Accountant only 

because he had some fight with Dr. Arun Agarwal and the matter had to 

be referred to in arbitration by the Hon’ble High Court of Allahabad, which 

is still pending, would be ignoring Judicial Proceedings which were 

undergoing between the parties and which may have their own results on 

the final outcome of the matter. For that reasoning also, the Board of 

Discipline ought to have waited for the findings of judicial proceedings and 

the outcome of the FIRs stated above, as we cannot ignore clause (1) of 

Part-IV of the First Schedule to the Chartered Accountants Act, 1949, 

which might have been available if at all the conviction would have taken 

place of the Appellant in those proceedings but this is not the situation 

before us.    
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15. In addition, we have also noted the submissions made by the Respondent 

that the Board of Discipline is required to follow the summary procedure 

as per the statutory Rules in contradistinction with the procedure 

mandated by the same rules to be followed and adhered to by the 

Disciplinary Committee in Chapter-V, Rule (18) which mandates framing of 

charge, charges being read out and examination of witness. Therefore, 

the recording of evidence and examination of witness is not contemplated 

as a procedure to be adopted by Board of Discipline in conduct of cases 

before it as the procedure mandated by Law is one of the summary 

disposal and it is trite that where law stipulates a particular procedure to 

be adopted while exercising powers under the Act, then the act being the 

exercise of power can be performed only in the manner as stipulated 

/envisaged for it to be regarded as a valid exercise of power. 

   
 

16. However, to see that the disposal by summary procedure do not require 

collection of any evidence, will not be appropriate to say so. The summary 

procedure only means disposal quickly and by adopting such means as 

would curtail the allegations in a summary manner such as by taking 

Affidavits from both the sides, as is being done for disposal of a summary 

suit under Order 37 of Civil Procedure of Code, 1908. Similarly, other way 

decide the matter summarily may involve calling upon the parties to 

admit/deny the documents filed by them and then take note of the 

admitted documents for disposal of the controversy. Thus, in this case, 

Director (Discipline) / Board of Discipline, could have verified the 

allegations by calling the complainant to file an Affidavit in support of his 

allegations, which itself becomes an evidence and gives an opportunity to 

the Respondent to file a counter Affidavit, if so required. The analyses of 
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the Affidavit of the complainant and any other witness including the reply 

of the respondents would meet the ends of justice for the purpose of 

opining upon the allegations regarding their truthfulness and yet such 

procedure may come within the definition of summary disposal but this 

has also not been done in the present case. In fact, even the allegations 

made in FIR have also not been considered to substantiate either with the 

Prima Facie Opinion or the Impugned Order, as to how the Appellant can 

be held guilty of other misconduct in this case.  

 

17. In the above background, therefore, we are of the considered view that 

summary disposal of the complaints by the Board of Discipline of the 

Institute of Chartered Accountants of India does not mean to decide such 

complaints simply in equivalence of forming the ‘Prima Facie Opinion’ of 

the guilt, more so when the allegations of the complainant requires  

effective corroboration of evidences or examination/cross examination of 

witness so as to provide adequate opportunity of defence to the 

Respondent.  The same can be done by way of taking an affidavit from 

the parties to be considered as an evidence of a particular fact as against 

the technical rules of the Indian Evidence Act in this regard. 

 

18. However,  in this case, when one of the FIRs is yet to be gone into by the 

Hon’ble High Court under section 482 and other proceedings are stayed  

besides the aggrieved flat owners are already before the Competent 

Authority under the U.P. Cooperative Societies Act, 1965, we cannot 

sustain the Impugned Order and therefore, set aside the same and 

remand back the present matter to the Board of Discipline for its           

re-consideration and taking decision thereon within six months from the 

date of receipt of this Order and to communicate the decision taken by 
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the Board of Discipline in the matter to the member concerned preferably 

through Registered Post as well as through email within next 30 days 

thereafter by the Institute, in the light of the observations made above by 

us and the applicable provisions of the Chartered Accountants Act, 1949 

and the Chartered Accountants (Procedure of Investigation of Professional 

and Other Misconduct and Conduct of Cases) Rules, 2007 as well as in the 

light of the fact of quashing of FIRs by the Hon’ble High Court of 

Allahabad, on which the Appellant was hold guilty by the Board of 

Discipline of the Institute. 

 

19. With this, the present Appeal is disposed of accordingly.  

 

 

  

Justice M. C. Garg       Sunil Goyal 
Chairperson       Member 
 

 
 
 

Praveen Garg       Dr. Navrang Saini 
Member         Member 


