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BEFORE THE APPELLATE AUTHORITY 
(Constituted under the Chartered Accountants Act 1949, 

The Cost & Work Accountants Act 1958 & The Company Secretaries Act 1980) 
 

 

APPEAL NO. 9/ICAI/2011 

 
IN THE MATTER OF 

 
Naveen Chaudhary       ……Appellant 
 Through Shri V.C.Sajan, FCA 
 
Versus 
 
The Board of Discipline, ICAI, New Delhi    …….Respondent 
 Through Shri J.S.Bakshi, Advocate for ICAI 
 Shri Rajiv Aggarwal, Director, Scan Holdings Pvt. Ltd. 
 
 
CORAM:  
HON'BLE THE CHAIRPERSON 
HON'BLE MR. RAKESH CHANDRA, MEMBER 
HON’BLE MR. ASHOK HALDIA, MEMBER 
HON’BLE MR. KAMLESH VIKAMSEY, MEMBER 
HON’BLE MR.T.N.MANOHARAN, MEMBER 
 
 
Date of hearing: 20th August, 2011 
Date of judgment: 24th September 2011 
 

 
JUDGMENT 

 
1. This appeal has been preferred against the order of Board of Discipline of 

the Institute of Chartered Accountants of India dated 3rd February, 2011 

whereby the Appellant was awarded penalty of removal of his name from the 

Register of Members for a period of one month, since the Board vide aforesaid 

order had come to conclusion that the Appellant was guilty of “other 

misconduct” falling within the meaning of Clause (2) of Part IV of First Schedule 

to the Chartered Accountants Act, 1949 (as amended uptodate) . 
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2. A complaint against the Appellant was filed by Mr. Rajiv Aggarwal, 

Director of Scan Holding Pvt. Ltd (hereinafter referred to as “Company”).  The 

Appellant was statutory auditor/chartered accountant for Scan Holding Pvt. Ltd. 

from very inception of this Company and had been associated with the Company 

since 2002.  He was being re-appointed year after year in each Annual General 

Meeting (AGM) till the AGM held in 2008.  The things worked well for all these 

years between the Appellant and the Company and the Appellant had charged 

remuneration to the tune of around 1.5 lac per annum from the Company till the 

financial year 2008-09.  It is only after March, 2009 when the accounts of the 

Company were to be finalized and the appellant was supposed to perform this 

function, the trouble started because the Appellant asked the Company to pay 

instead of Rs. 1.8 lac , Rs. 4.8 lac as the audit fee. The complainant agreed to pay 

Rs. 1.8 lac, but Appellant was not satisfied.  It is alleged that since the Company 

was not prepared to pay more than Rs. 1.8 lac as fee, the Appellant started 

creating problems for the Company and grossly misconducted himself.  The 

company alleged that the Appellant misused his position as an insider to extract 

more money and he threatened of bringing extreme harm to his business 

interests in case the Company did not pay him the amount demanded. It is 

submitted on behalf of the Company that he had been acting as per the advice of 

the Appellant in fulfilling legal obligations. After March, 2009, the Appellant 

instead of guiding the company properly about his statutory obligations started 

blackmailing him so as to coerce him to pay Rs. 4.8 lac i.e. much more than the 

agreed amount of fee.  He deliberately adopted delaying tactics to ensure that the 

Company missed the required statutory dates for fulfilling its statutory 
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obligations. He tried to cheat the company by asking the accountant of the 

company to pass false entries in the Books of Accounts to show that the 

Company owed him Rs. 4.8 lac as fee for financial year.  He illegally withheld 

certain documents and records of the Company in his possession and did not 

return the same despite the Company asking him to return the same.  He used 

abusive and threatening language in his letters and e-mails with the intention of 

scaring and demoralizing the company.  He made false legal statement that the 

auditor fee was not to be ascertained at the time of his appointment and he 

wrongly made allegations that his fee was not fixed at Rs. 1.8 lac for the financial 

year 2008-09. 

 

3. The Appellant was given a notice of the complaint filed by the 

Complainant Company by Director (Discipline) of the Institute.  The Appellant 

sought time from Director (Discipline) for filing reply to the complaint.  Despite 

seeking time for submission of written statement, the Appellant did not submit 

his written reply.  The Director (Discipline) submitted its report to the Board of 

Discipline on 1st January, 2010 observing that non-submission of the Written 

Statement by the Appellant implied that he accepted the allegations levelled 

against him by the Company.  Looking at the manner the Appellant had been 

threatening the company, the Director (Discipline) observed that the Appellant 

had been using tactics unbecoming of a Chartered Accountant and brought 

disrepute to the profession of the Chartered Accountants.  The matter went to 

the Board of Discipline.  The Board of Discipline again gave an opportunity to the 

Appellant to file his response to the complaint (in accordance with the rules of 
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Disciplinary Authority).  The Appellant submitted his written statement to the 

complaint before the Board of Discipline.   

 

4. The Board of Discipline after considering the documents submitted by 

both the parties and the submissions of the parties, gave its findings with regard 

to each of the allegations made by the company on 3.1.2010. The Board of 

Discipline came to the conclusion that the demand of higher fee cannot be 

termed as professional misconduct. The Complainant Company had not issued 

any appointment letter; neither Appellant obtained an engagement letter. It was 

a violation of Auditing and Assurance Standards -26, Terms of audit engagement 

and was not a prudent act on the part of Appellant. The Board of Discipline also 

concluded that the Appellant did not complete the audit due to dispute on 

professional Fee. The company was prepared to pay a fee of Rs. 1.80 lac for the 

year 2008-09 and while the appellant was demanding Rs. 4.80 lac. The Board of 

Discipline also looked into the bills raised by the Appellant and found that the 

bill contained various items not connected with statutory audit. The Board of 

Discipline asked the Appellant to produce his books of accounts for last five 

years. 

 

5. The Appellant raised a bill of Rs. 4.8 lac upon the company though he had 

earlier also raised a bill of Rs. 1.5 lac   dated 1st October, 2008 on the 

Complainant company for the same period.  The Appellant did not submit his 

Books of Accounts for quite sometime and kept on seeking adjournment for 

submitting the Books of Accounts. Ultimately, on great insistence of the Board of 

Discipline, he submitted his Books of Accounts for the last three years, instead of 
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five years. It was found that the Appellant was not registered with Service Tax 

authorities in the year 2006 and got service tax registration only recently.  He, 

despite the Board of Discipline’s asking to submit service tax number, service tax 

returns, income-tax returns, balance sheets for the last three years, did not file 

the same with the Board of Discipline.  The Board of Discipline also found that 

the Appellant had billed the Complainant Company for individual returns apart 

from billing the Company for statutory audit fee.  When the Board of Discipline 

enquired him as to how he had billed the Company for individual returns, the 

Appellant stated that he did not know whether the company accounted for the 

payments in the Book of Accounts or not.  The Board of Discipline also found that 

despite being the statutory auditor of the Company, the Appellant had also billed 

the company for keeping books of accounts of subsidiary and joint venture 

companies.  The Board of Discipline enquired from the Appellant if he could, 

being the statutory auditor of the Company, undertake the job of writing books 

of accounts of subsidiary and joint venture companies of the complainant 

Company and charge for the same, the Appellant had no reply.   

 

6. It was undisputed that paid-up capital of the Company was more than 2 

crore and turnover of the Complainant Company for the last three years was in 

excess of 5 crores and still the Company  was not having a company secretary 

and an internal auditor, but the Appellant had not qualified his audit report of 

the earlier years about this discrepancy and raised this issue with the company 

after dispute over fee and asked the Company to explain as  to why it was not 

having a company secretary and internal auditor. 
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7. It is undisputed that the Appellant was appointed to audit the Company 

for the year 2008-09 as well. However, the Appellant did not complete the audit 

due to dispute of professional fee.  The Board of Discipline noted that up to May, 

2009, the Appellant had not been finding fault with the working of the Company, 

but after dispute over fee, for the first time on 19th June, 2009, the Appellant 

cited various disqualifications on the working of the Company and asked the 

Company to rectify the same and one of the observations was that the Company 

was not having company secretary and internal auditor.  The Board of Discipline 

considered that this was beyond comprehension because the Appellant had not 

qualified earlier audit reports regarding company secretary and internal 

auditors, despite having knowledge that the Company was not having company 

secretary and internal auditor. The Board of Discipline also noted that there was 

no justification for the Appellant to send consolidated bill in the name of 

Company as an external auditor including in the audit bill, the fee for individual 

IT returns, fee for preparation of Balance Sheet, Profit & Loss Account and 

preparation for books of accounts of subsidiary and joint venture companies of 

the Scan Holding Pvt. Ltd. 

 

8. On perusal of three years of Books of Accounts of the Appellant, the Board 

of Discipline noted certain cash entries showing cash receipt from Vijay Laxmi 

Aggarwal, one of the Directors of the Company, for TDS returns of two quarters. 

The Board of Discipline enquired from the Appellant as to how he could accept 

money in cash from the Director of Company on account of TDS of the Company 

and the Appellant had no answer to give.  The Board of Discipline noted that the 

Appellant had shown cash entries from the Director of the Company on account 
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of TDS of the Company for the various quarters.  Similarly, on 8th October, 2008 

Books of Accounts showed Rs. 1.25 lac as received from Scan Holding Pvt. Ltd., 

but he did not disclose in the narration on which account he got this money.  The 

Appellant’s answer was that he got money on account of agreement with Ball 

Packaging of USA. However, the Complainant denied of having entered into any 

such agreement.  According to the Complainant, this amount was paid on account 

of advance audit fee.  The Board of Discipline also noted that in respect of audit 

fee, the Appellant had submitted a bill of Rs. 1.5 lac and received amount of Rs. 

1.25 lac. 

 

9. It is a fact that the Complainant Company being unable to get Books of 

Accounts audited till March, 2010 applied for removal of Appellant with Regional 

Director and the Regional Director vide order dated 19th September, 2010 

removed the Appellant from post of statutory auditor of the Company.    

 

10. The Board of Discipline also went through the contents of e-mails and 

notices and found that the Appellant used absurd language, not expected of a 

prudent chartered accountant, in his e-mails to Company.  The Board of 

Discipline, therefore, considered the entire facts and circumstances and came to 

conclusion that the Appellant was guilty of other misconduct and awarded 

punishment as aforesaid. 

 

11. The Appellant has assailed the order of the Board of Discipline on the 

ground that the order was perverse and it misread the efforts of a hapless 

practicing Chartered Accountant to defend his rightful earning.  It is also alleged 
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that the decision of Board of Discipline was premeditated and against the 

principle of natural justice.  He stated that paras 16, 17 and 19 of the order of the 

Board of Discipline were not relatable to misconduct and paras 18, 21 and 22 

were not factually correct. He submitted that there was no dispute between the 

Appellant and the Complainant prior to financial year 2008-09, thus not 

obtaining engagement letter was inconsequential and observations of the Board 

of Discipline were not relevant.  He further submitted that it was factually 

incorrect that the Appellant did not complete the audit due to dispute of fee with 

the Company; rather the Appellant was anxious to complete the audit but could 

not complete the audit due to attitude of the Complainant Company.   

 

12. The Appellant relied upon e-mails sent by the Complainant Company to 

him to plead that Complainant’s e-mails were equally absurd. He stated that the 

Board of Discipline had failed to appreciate that the Complainant Company had 

not replied to audit queries, so he could not complete the audit. He also refuted 

that there was failure of non-reporting of deficiencies in the earlier years about 

not engaging a company secretary and internal auditor. He stated that there was 

no requirement under Section 227 of the Companies Act to report on non-

compliance of Section 383 and non-compliance of 383A.  He submitted CARO 

2003 report also does not have a specific provision about Section 383A and that 

the reporting of non-compliance of  law is subjective and it was within the 

discretion of the Appellant to report or not to report depending the 

circumstance.   He however submitted that issuing of an audit query was pre-

requisite of audit document and the Board of Discipline wrongly assumed that 

since he had issued an audit query about why company secretary was not 
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appointed and internal auditor was not appointed, he was supposed to qualify 

his earlier audit reports also. He, however submitted that increase in paid-up 

capital happened only on 1st February, 2008 and therefore non-compliance of 

Section 383A of 2007-08 was not a reportable matter. Similarly, he argued that 

there was no failure in earlier years about reporting of lack of internal audit 

system. He submitted that if the external auditor considered the in-house control 

and examination appropriate, he was free not to qualify the report and since for 

earlier years he considered that the systems and in-house controls were in place, 

he was not required to qualify his report; however since the volume of work had 

increased, he considered that an internal auditor was necessity and, therefore, 

made query about it.  His raising questions about existence or efficacy of internal 

audit in a query cannot be treated as a threat or blackmail.  It was also submitted 

by the Appellant that issuing of a consolidated bill was not misconduct.  Out of 

bill of Rs. 4.8 lac, only Rs. 10,000 was on account of personal income-tax returns 

of Director. He considered that this was not something for which he should have 

been hauled up or punished by the Board of Discipline.   He rather stated that 

Board of Discipline had failed to understand different aspects properly and that 

difference of opinion on bills raised by a professional cannot be basis for holding 

him guilty of misconduct. He contended that Board of Discipline’s decision 

amounted to breach of his constitutional right of conducting a profession freely.  

He submitted that enquiry was vitiated as the Board of Discipline did not attempt 

to find evidence in support of the allegations of the complaint; neither there was 

a delay in audit because of any of his act; he was never derelict in his duty to 

audit and there was no evidence to that effect.  He also submitted that the Board 
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of Discipline has failed to distinguish between emotional communication and 

threat. 

 

13. We have heard the Appellant in person as well as his counsel, Director of 

Complainant Company and counsel for Institute.  A perusal of the report of the 

Board of Discipline would show that the Board of Discipline had scanned through 

the entire conduct of the Appellant vis-à-vis Complainant prior to and after 

March, 2009 in order to appreciate the pleas of the parties.  The Board of 

Discipline has not hauled up Appellant for demanding Rs. 4.80 Lac as audit fee 

nor found it misconduct on the part of the Appellant. However, the Board of 

Discipline had found that the attitude of the Appellant after the Complainant 

Company refused to pay the fee as demanded by the Appellant became an 

attitude of vengeance. The Appellant’s failure to produce books of accounts of 

five years, his failure to file written statement before the Director (Discipline), 

his failure to explain his conduct in not conducting audit of the Company and 

closing his eyes on the so-called irregularities, which the Appellant was pointing 

out after June, 2009, his not filing service tax/ income-tax returns, his not having 

service tax number and the kind of language used by the Appellant in his e-mails 

to the Complainant Company showed that the Appellant was actually taking 

benefit of his being an external auditor and of writing books of accounts of the 

Complainant Company and its subsidiary and joint venture companies. Even 

during arguments it was clear that the Appellant had in fact resorted to arm-

twisting. It was pleaded by the Complainant during arguments that the Appellant 

was the person associated with the Company from the very inception. The 

company had started from a scratch and progressed well. The Company was 
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taking guidance from the Appellant all along from time to time about compliance 

with provisions of Companies Act and other provisions of law and was 

adequately compensating the Appellant.   

 

14. Despite the fact that the Appellant was a statutory auditor, the fact that 

the Appellant was also doing the work of writing account books of subsidiary 

and joint venture companies of the Complainant Company and was filing 

personal income-tax returns etc. of the Directors of the Complainant Company, 

showed that so long as the Appellant was satisfied with the fee, everything was 

alright with the Complainant and the moment the Complainant Company 

disagreed with the quantum of fee being demanded by the Appellant, the 

Appellant changed his colours and started threatening the Complainant to the 

extent of harming him in his business. The language of e-mails sent by Appellant 

was considered by the Board of Discipline as well as by us and we are in 

agreement with the conclusion arrived at by the Board of Discipline that conduct 

of the Appellant towards the Complainant was unbecoming of a Chartered 

Accountant and the appellant did use threatening language towards the 

Complainant as if he was going to use business secrets known to him of the 

Complainant, against the Complainant to harm him. This, in our opinion, brought 

disrepute to the profession.   

 

15. We consider that the Board of Discipline rightly found the Appellant guilty 

of other misconduct and rightly awarded punishment of penalty of removal of his 

name for a period of one month from the Register of Members.  

 



Sample Copy

Appeal No. 9/ICAI/2011 Page 12 
 

We, therefore, dismiss the appeal. 

 
 
-sd-           -sd-    -sd-         
S.N.Dhingra    Rakesh Chandra  Ashok Haldia 
(Chairperson)   (Member)   (Member) 
 

  
  
 -sd-     -sd-        

Kamlesh Vikamsey   T.N.Manoharan 
(Member)    (Member) 

 
24th September, 2011  


