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BEFORE THE APPELLATE AUTHORITY 
(Constituted under the Chartered Accountants Act, 1949) 

 

APPEAL NO. 10/ICAI/2011 

IN THE MATTER OF: 

Mahen J. Dholam       …Appellant   

   

Versus  

Ashish Kulkarni       …Respondent  

  

 
CORAM:  
HON'BLE THE CHAIRPERSON 
HON’BLE MR. ASHOK HALDIA, MEMBER 
HON’BLE MR. KAMLESH VIKAMSEY, MEMBER 
 

Date of hearing: 24th September, 2011 

Date of judgment: 28th January, 2012 

 

JUDGEMENT 

1. This appeal has been preferred by the Appellant against the order of Board of 

Discipline dated 10th February 2010 whereby the appellant was held guilty of 

professional misconduct falling within Clause 11 of Part I of the First Schedule to the 

Chartered Accountant  Act, 1949 (“the Act” for short) and against the order dated 3rd 

February, 2011 whereby the Board of Discipline after hearing the appellant, awarded 

punishment of removal of his name from the Register of Members of Chartered 

Accountants for a period of 7 days.  
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2. The complaint against the appellant was filed by M/s Shree Shri Dharkrupa 

Builders and Realtors Private Limited through its Chairman Managing Director Shri 

Ashish Kulkarni (hereinafter referred to as the Complainant). In his complaint, the 

complainant reported to the Institute that the appellant represented to the 

complainant that he can be in fulltime business and also continue to be in fulltime 

practice as per ICAI Rules. The appellant was an Auditor of M/s Gharandaz Builders 

(“GB” for short), an associate concern of the complainant and taking advantage of his 

position as such, he in association with partners and relatives of partners of M/s 

Gharandaz Builders formed a company named Shree Shri Dharkrupa Builders and 

Realtors Private Limited (“SSBR” for short) and he was involved in its business. He got 

allotted flats from this Company at lower prices than the market rates and signed 

commercial transactions like Development Agreement in dual capacity as an Auditor of 

M/s Gharandaz Builders and as a Director of SSBR. Along with the complaint, the 

complainant filed documentary proof of the appellant’s participation in the affairs of 

SSBR. After considering the documentary evidence and after hearing both the sides, 

the Board of Discipline observed that the complainant had brought on record ample 

evidence to show that the appellant was involved in business activities of SSBR. It was 

also found that the appellant had not sought permission from ICAI for his indulgence in 

the business activities. The Board then awarded punishment as stated in para 1 of this 

order.   

3. The contention of the appellant is that he was merely a Director on the Board 

of SSBR and he was not engaged in its business activities, which was the requirement 

of Clause 11 of the Part I of the First Schedule to the Act and he was wrongly held 

guilty for misconduct. He submitted that the term “engaged in business” was not 
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defined in the ‘Act’ or ‘Code of Ethics’ or elsewhere. He relied upon the Institute’s 

Publication and submitted that the intention behind Clause 11 of the First Schedule 

was to restrain the persons from carrying on any other business in conjunction with 

the profession of Chartered Accountancy since it was not considered good and proper 

for the dignity of the profession. It was also the worry of the Institute that if a CA was 

permitted to enter into all kinds of business activities, he would not be able to do 

justice to the profession and may take unfair advantage in his professional practice.  

4. The appellant did not deny that he occupied the position of a Director of 

company SSRB from 6th July, 2004 to 10th August, 2007. However, he submitted that 

being a Director of the company in itself did not tantamount to misconduct more so 

when Clause 11 of the First Schedule to the Act allows a Chartered Accountant to be a 

Director of a company. He submitted that whatever documents he had signed during 

his Directorship as a Director, they do not reflect that he was engaged in the day-to-day 

business activities of the company and he was, therefore, merely a Director on the 

Board of the Company.  

5. Clause 11 of the First Schedule to the Act (as amended in 2006) reads as under: 

 “A Chartered Accountant in practice shall be deemed to be guilty of 

professional misconduct, if he – 

 … …  …  ….. ….. 

 “(11) engages in any business or occupation other than the profession of 

chartered accountant unless permitted by the Council so to engage: 
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Provided that nothing contained herein shall disentitle a Chartered Accountant 

from being a Director of a Company (not being a Managing Director or a whole 

time Director) unless he or any of his partners is interested in such company as 

an auditor;” 

6. A perusal of above provision clearly shows that in case a Chartered Accountant 

wants to engage in the business simultaneously with the profession of Chartered 

Accountant, he has to seek permission of the Council. However, proviso to Clause 11 

specifies that no approval is required for a Chartered Accountant from being a Director 

of a company (not being a Managing Director or a whole time Director) unless he or 

any of his partners is  interested in such company as an Auditor. Thus, what we have to 

examine is under what circumstances, a Director of a company can be said to be 

engaged in its business and under what circumstances he simply remains a Director 

without being engaged in the business.  

7. The intention of the legislature is reflected from Clause 11 to Part I of First 

Schedule to the Act itself. While the proviso permits a Chartered Accountant to be a 

Director of a company without permission of the Council, it specifically provides that 

such a Director should not be a Managing Director or a whole-time Director.  A 

Managing Director or a whole-time Director is the one who, on behalf of the company, 

discharges all day-to-day functions of the company and is authorized by the Board of 

Directors to act on behalf of the company. Section 269 of Companies Act, 1956 

provides for mandatory appointment of a Managing Director or whole-time Director in 

case of such companies which have a specified paid-up-share-capital. Thus, the 

Legislature envisaged two kinds of directors; those who were involved in the business 

of the company and those who were not involved in day-to-day business affairs of the 
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company but were on Board of the company in order to ensure that the company 

moves in right direction.  The Board of Directors collectively have to take decisions for 

the benefit of the company to be implemented by the Managing Director or whole time 

Director or other executives of the company.  We, therefore, consider that a Director 

who is not involved in day to day business of the company but who participates in the 

Board meetings and even receives remuneration for such participation and takes part 

in policy decisions, financial decisions but does not execute the decisions, is a Director 

not doing the business of the Company but is a Director simplicitor.  Such a Director 

merely by virtue of signing a balance sheet or by discharging other statutory 

obligations as a Director without actually participating in the business of company 

would not be said to be involved in the business of the company.  However, a person 

being a Director of the Company if operates the accounts of the company and executes 

the business of the company or participates in other activities of the company apart 

from attending Board Meetings and signing the statutory documents as required to be 

signed by a Director, then such a Director has to be considered a Director involved in 

the business of the Company.  

8. In the case in hand, SSBR was incorporated with three shareholders including 

the appellant herein. The appellant was having 20% shareholding in the company. He 

was appointed director of the company at its inception. The appellant was addressed 

as Financial Director in the correspondences with the Company. The appellant could 

operate the accounts of the company as sole signatory. There was no Managing 

Director or whole-time Director appointed by the company. The documents on record 

would show that the appellant had issued instructions to the banker for various 

purposes. He also issued instructions to banks for stopping the payments of the 
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cheques. He appointed Mr. D.V. Kulkarni as his authorized representative under the 

Bombay Sales Tax Act, 1959. He signed the Memorandum of Association of the 

company, not as a CA but as business person, despite the fact that he was a CA. He also 

signed Joint Venture Agreement (“JVA” for short) between SSRB and GB as an 

Authorized Representative of SSRB and he wrote request letter to the bank for opening 

current account with the bank. All these documents and connected activities show that 

the appellant was actively involved in the business activities of the company.   

9. It is settled law that what cannot be done directly, cannot be done indirectly. If 

a CA cannot indulge in business directly he cannot indulge in business indirectly 

through a company. The sole purpose of prohibiting a CA from indulging in business 

activities simultaneously with carrying on his profession of CA shall stand defeated if it 

is considered that a CA can form a company, can become director of a company and 

can do all activities as a director without being designated as a Managing Director or 

whole-time Director. If it is held that a director having authority to operate the 

accounts, writing letters to Sales Tax Authorities, entering into JVA on behalf of the 

company was not actively involved in the business of the company, that would be 

travesty of justice. In that eventuality, any CA can indulge safely into the business by 

generating and by creating several companies with a paid-up-capital and be a director 

of such companies and continue to do the business himself without designating anyone 

as a Managing director or a whole-time director. A line has to be drawn between a 

director simplicitor and a director actively involved in the business activities of a 

company and we consider that a Director who attends Board Meetings for taking 

policy decisions, advising a company on the issue of compliance of laws and even signs 

only those statutory documents which he is duty bound to sign as a director and 
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charges fee for such work, would not be a director involved in the business of the 

company but would be a director performing statutory duties but not a Director who 

has authority to operate accounts of the company; authority to act on behalf of the 

company as a signatory for JVA or such other agreements resulting into promotion of 

the business of the company and corresponds with different persons on behalf of the 

company, would be a director involved in the business affairs of the company, even if 

he was not a whole time director or managing director. We, therefore, consider that 

the appellant in this case was actually involved in the business of the company and he 

formed this company along with other partners of the firm, of which he was a CA, in 

order to venture into a new business apart from the profession of chartered 

accountancy. This company might not have been quite successful, that is another 

aspect of the matter, but the appellant did indulge in the business without the 

permission of the Council. He was, therefore, rightly held guilty of professional 

misconduct by the Board of Discipline. We also find that the punishment of suspension 

of the membership of the appellant from the Register of members of Institute of 

Chartered Accountants for a period of 7 days was a justified punishment and not a 

harsh punishment. We, therefore, find no infirmity or perversity in the impugned 

order. Accordingly, the appeal stands dismissed.   

                
             -sd- 

Justice S.N.Dhingra(Retd.)    
 (Chairperson)     
           

 -sd-       -sd- 
Kamlesh Vikamsey     Ashok Haldia 

              (Member)                          (Member) 
 
New Delhi 
January 28, 2012 


