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APPELLATE AUTHORITY 
(Constituted under the Chartered Accountants Act 1949) 

 
Appeal No. 1/ICAI/2012 

& 
Appeal No. 2/ICAI/2012 

 
In the matter of: 
P.Siva Prasad       ……Appellant 
Through  Shri S.Ganesh Sr. Advocate with  

      Shri Ashish Makhija, Advocate  
versus 
 
The Institute of Chartered Accountants of India  ....Respondent 
(Through  Shri J.S.Bakshi, Advocate)  
 
AND 
 
In the matter of: 
Chintapatla Ravindernath      ……Appellant 

Through Shri S.Ganesh Sr. Advocate  
with Shri Ashish Makhija, Advocate  

versus 
 
The Institute of Chartered Accountants of India  ....Respondent 

(Through  Shri J.S.Bakshi, Advocate) 
 

 

CORAM:   

HON'BLE THE CHAIRPERSON 

HON'BLE MR. RAKESH CHANDRA, MEMBER 

HON’BLE DR. ASHOK HALDIA, MEMBER 

HON’BLE MR. KAMLESH VIKAMSEY, MEMBER 

 
Date of Hearing: 26th May, 2012 

Date of Order:  5th September, 2012 

 

ORDER 

 
The appellant P. Siva Prasad has filed Appeal No. 1/ICAI/ 2012 against 

the order dated 5th December, 2011 and Report dated 6th October, 2010 of 

Disciplinary Committee of ICAI. Shri Chintpatla Ravindernath has also filed an 

Appeal No. 2/ICAI/2012 against the order dated 5th December, 2011 passed 

and Report dated 6th October, 2010 of Disciplinary Committee of ICAI. As the 

issues involved in the appeals in hand are similar, are therefore taken up 
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together for hearing. The Authority by way of this order dispose of both the 

appeals.  

 

2. The appellants, vide the aforesaid report of the Disciplinary Committee 

dated 6th October, 2010 were held guilty of professional misconduct within 

the meaning of Clause (1) of Part II of the Second Schedule and Clause (7) of 

Part I of the Second Schedule to the Chartered Accountants Act, 1949 (Act) 

and vide order dated 5th December, 2011 were awarded a punishment of 

removal of their names from Register of Members permanently and a penalty 

of Rs.5 lakh each.   

 

3. The brief facts relevant for the purpose of deciding these appeals are 

that Price Waterhouse, Bangalore (PWB) was the statutory auditor of M/s 

Satyam Computer Services Limited (Satyam) right from year 2000 till the 

year 2009. On 7th January, 2009, Mr. B. Ramalinga Raju, the then Chairman of 

Satyam wrote a letter to Board of Directors and sent copies of this letter by e-

mail to different regulatory authorities within India and outside India, 

wherein he inter-alia disclosed that the balance sheet of Satyam did not 

reflect the true financial state of affairs of Satyam.  The balance sheets had 

been fudged since the year 2000 onwards and had been showing exaggerated 

figures of revenue, debtors, cash in bank accounts, fixed deposits, TDS, etc. 

The total fudging was of more than Rs. 6,000 crore.  This admission of Mr. 

Raju sent shock waves among the share holders as well as in the corporate 

world not only throughout the country but across the globe.  Satyam had also 

written letters to Public Company Accounting Oversight Board, USA (PCAOB) 

that its financial statements as audited by Price Waterhouse, Bangalore were 
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not trustworthy and should not be relied upon.  After this disclosure by Mr. B. 

Ramalinga Raju, various national and international agencies started 

proceedings against officials of Satyam and Auditors of Satyam including 

Securities Exchange Board of India (SEBI), Central Bureau of Investigation 

(CBI), PCAOB & The Institute of Chartered Accountants of India (ICAI).   

 

4. The Institute of Chartered Accounts of India (ICAI) sent a notice dated 

10th January, 2009 to Price Waterhouse, Bangalore asking them to disclose 

the name of members answerable on their behalf for the audit lapses 

resulting into fudging of accounts.  Price Waterhouse, vide their letter dated 

30th January, 2009, informed the names of four members answerable on their 

behalf to ICAI.  Out of the four members, two are the appellants before us. 

 

5. Price Waterhouse India is a network of audit firms in India as is 

disclosed by the letter dated 26th August 2010 written by Lovelock & Lewes 

to ICAI.  This is also clear from an order passed by PCAOB dated 5th 

November, 2011 (PCAOB release No.105-2011-002) wherein the structure of 

Price Waterhouse is discussed. It is undisputed that Price Waterhouse India 

was a network of CA firms viz. Price Waterhouse Bangalore, Lovelock & 

Lewes, Price Waterhouse & Co., Bangalore, Price Waterhouse, Kolkata and 

Price Waterhouse & Co., Kolkata alongwith five other India based firms. 

 

6. A copy of the letter of ICAI written to Price Waterhouse, Bangalore was 

sent by Price Waterhouse, to the four members considered as answerable to 

the allegations by Price Waterhouse, Bangalore.  The ICAI also, after receiving 

a reply from Price Waterhouse, sent letters to the members answerable 
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informing them that their names have been sent by Price Waterhouse as the 

members answerable on behalf of Price Waterhouse Bangalore for the audit 

of Satyam.   

 

7. In the letter written by ICAI, it was brought to the notice of the 

appellants, the fact that the financial statements audited by Price Waterhouse 

Bangalore did not represent the true and fair picture of the finances of 

Satyam and that they were named by Price Waterhouse, Bangalore to be 

answerable for the professional lapses and misconduct.  The appellants did 

not refute that they were answerable to the allegations regarding statutory 

audit and professional misconduct.   

  

8. The Director (Discipline) of ICAI sent notices to both the appellants, 

alleging therein, that in view of the admissions made by Mr. B. Ramalinga 

Raju, Chairman of Satyam, it was clear that the accounts of Satyam were being 

fudged from the year 2000 onwards.  The appellant, Mr. P. Siva Prasad was 

associated with the audit of Satyam and was answerable, as per Price 

Waterhouse, Bangalore, for the period from April 2000 to March 2005, and 

the appellant Mr. Chintapatla Ravindernath being associated with the 

auditing firm Price Waterhouse, Bangalore was answerable for the audit 

period from 1st April, 2005 to 30th September, 2008.  The Director (Discipline) 

separately called upon both the appellants to file their written statements.  

She, in her letters to the appellants, disclosed the details of the inflated figures 

and fudged financial statements, as well as referred to the letter of Mr. 

B.Ramalinga Raju written to Members of the Board as well as to the 

Regulatory Authorities, on the basis of which an enquiry was being conducted 
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by SEBI, CBI and the local police.  The appellants were asked to file their 

response to the various allegations mentioned therein. The appellants did not 

file written statements and kept on seeking extension of time on various 

excuses.  The Director (Discipline) kept on extending time from 30th January, 

2009 onwards till 30th June, 2009.  However, no written statement to the 

allegations made in the letter of Director (Discipline) was filed by either of 

them. The Director (Discipline) then formed a prima facie opinion dated 17th 

September, 2009, on the basis of whatever material was available on record 

with her and was placed before the Disciplinary Committee for consideration. 

The Disciplinary Committee in its meeting held on 23rd September, 2009, 

decided to proceed further and to conduct an enquiry into alleged 

professional misconduct.  Accordingly, the Disciplinary Committee issued a 

letter dated 8th October, 2009, to the appellants calling upon them to file 

written statements along with supporting documents, if any and a list of 

witnesses which the appellant may like to examine.  The appellants filed their 

written statement to the charges before the Disciplinary Committee. The 

Disciplinary Committee after concluding the proceedings gave its report 

holding the appellants guilty of professional misconduct falling within the 

meaning of Clause (1) of Part-II of Second Schedule and Clause (7) of Part I of 

Second Schedule of the Chartered Accountant Act, 1949 and imposed the 

penalty of removal of their names permanently and a fine of Rs. 5lac each. 

 

9. We have heard the learned counsel for the parties at length and 

perused the records. The appellants, in the present appeal have assailed the 

report/ order of Disciplinary Committee on various grounds discussed 

hereunder.  
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10. The first ground taken by the appellants is that the report of the 

Disciplinary Committee was vitiated as it was not signed on the date 

mentioned on it.  The report of the Disciplinary Committee dated 6th October, 

2010 was received by the appellants sometime in August, 2011.  It is 

submitted that there was a legal presumption that the report was signed in 

August, 2011 only and not in October, 2010.  The Disciplinary Committee had 

undergone a change in its constitution in January, 2011.  The old Disciplinary 

Committee which heard the matter finally on 8th September, 2010, had no 

authority to sign the report in August, 2011.  The ICAI had not given any 

reason for delay in furnishing the report to the appellants if the same was 

signed in October, 2010.  Therefore, the report should be rejected altogether.  

The appellants have relied upon (a) Commissioner of Income Tax Vs. Shri 

Tarachand Khusiram (2008) 303 ITR 298 (MP)  (b) Usodaya Enterprises Ltd. 

Vs. Commissioner of Commercial Taxes 1998 (3) ALD 478  (c) M. 

Ramakrishnaih and Co. Vs. State of Andhra Pradesh (1976) 38 STC 537 (AP)  

(d) Khetmal Parekh and Company Vs. State of Andhra Pradesh (1976) 38 STC 

531 (AP) (e) Umedbhai and Co. and anr. Vs. C.C.T and Ors. (2007) 9 VST 450 

(NULL). 

 

11. The cases cited by the appellants pertain to Income Tax.  In State of 

Andhra Pradesh Vs. M. Rama Kishtaiah & Company (1994) 93 STC 406 (SC), 

the Supreme Court found that the order of the Deputy Commissioner was 

made on January 06, 1973 but was served upon the assessee on November 

21, 1973.  There was a prescribed period of four years for passing the order, 

which had expired on 6.1.1973.  Since the order was served by Commissioner 
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of Income Tax after about 10 ½ months of expiry of limitation period, it was 

presumed that in order to save the period of limitation, the order was pre-

dated.  Similarly, in CIT Vs. Tarachand Kushiram (Supra), it was found that in 

order to save limitation, the notices were dated as 30.11.1987 but the date of 

hearing was mentioned 20.9.1988.  It was presumed that notices were pre-

dated as 30.11.1987 only to save limitation, which was expired on 

30.11.1987.  The Income Tax Tribunal in this case had given a finding that the 

assessment was barred by limitation, and this finding was not disturbed by 

the Supreme Court. 

 

12. In Umed Bhai & Company Vs. CCT (Supra), again, reliance was placed 

on State of Andhra Pradesh Vs. N. Rama Kishtaiah & Company. The factual 

position was that a direction was there of 20th August, 1987 to make fresh 

assessment,  which should have been completed within four years i.e. 19th 

August, 1991.  An ex-parte order dated 19th August, 1991 along with demand 

notice was served on the petitioner on 21st October, 1994. The delay in 

sending of notice and assessment order was more than three years and it was 

considered that the order of reassessment was not passed within period of 

limitation.   Similar are the facts of other cases.  Thus, in all the cases relied 

upon by the appellants, a vested right had to accrue to the petitioner if the 

order was not made by Commissioner of Income Tax within the period of 

limitation and in order to show that the order was passed within period of 

limitation, the order /notices seemed to be pre-dated.  This is not the case 

here.  No period of limitation was to expire in the present case and no benefit 

of saving of period of limitation could be gained by the Institute by pre-dating 

the enquiry report.   
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13. The Disciplinary Committee is an independent disciplinary body of the 

Institute under the Act.  It is also a quasi judicial body to look into the 

allegations of professional misconduct.  There is a legal presumption that the 

official acts by a body are done as per procedure and law.  It has to be 

presumed that the report of Disciplinary Committee was signed on the date 

mentioned on the report.  The Disciplinary Committee was not supposed to 

send the report to the appellant.  The report is to be sent by the Disciplinary 

Directorate.  No motive can be assigned to the Directorate for sending the 

enquiry report late to the appellants.  The appellants were given opportunity 

to address arguments on the question of quantum of penalty after service of 

the report.  In the present case, no issue of period of limitation was involved.   

 

14. It is settled law that every Judgment of Supreme Court is to be read in 

the context of facts and circumstances of that case.  No Judgment can be read 

as a statute.  It is not a law laid down by the Supreme Court that if an enquiry 

report is not sent immediately to the delinquent official, the report becomes 

vitiated.  The argument advanced by the appellant, therefore, must fail.  

 

15. The other arguments raised by the appellants are that: 

(i) No specific charges were framed against the appellants and since the 

disciplinary proceedings were in the nature of quasi criminal proceedings, 

framing of specific charges was essential.   

(ii) It was submitted that in view of the fact that no specific charges were 

framed, the entire proceedings stood vitiated and the appellants were not 

even aware as to what were the charges to be answered by them.   
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(iii) Charges must be clear, precise and specific and the grounds on which 

action is proposed to be taken must be disclosed to the delinquent member of 

the Institute.  

(iv) The charge sheet must be communicated to the person charged, 

together with statement of allegations on the basis of which charge is based.  

(v) Since in this case, no charge was communicated, the report of the 

Disciplinary Committee was, therefore, non-est. 

 

16. It is not disputed that the appellants are members of the Institute of 

Chartered Accountants of India and are bound by the professional ethics of a 

Chartered Accountant.  In order to consider the above argument of the 

appellants, one will have to consider the procedure of conducting disciplinary 

proceedings by the Institute.  As per the provisions of the CA Act, the Director 

(Discipline) has to consider the information received by it and then arrive at a 

prime facie opinion.  In order to arrive at this prime facie opinion, the 

Director (Discipline) is supposed to send the information of the allegations to 

the Member and invite his response by way of asking him to file a written 

statement to the allegations. The jurisdiction of the Director (Discipline), the 

Disciplinary Committee and the Board of Discipline is in respect of making 

enquiries into the professional misconduct.  After the allegations of 

professional misconduct are received by the Director (Discipline); in terms of 

Rule-8, Sub-Rule 3 of Chapter-3 of Procedure of Investigation of Professional 

and other misconduct and Conduct of cases Rules 2007, a 21 days notice is 

given to the member asking him to give his written statement.  Thus, this is 

the first information given to the member as to what are the allegations to be 

answered by him.  After going through the reply, if any, of the member of the 
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Institute and the material available on record, the Director (Discipline) forms 

a prima facie opinion about the professional misconduct of the member.  The 

Director (Discipline) then forwards her opinion to the Board of Discipline or 

the Disciplinary Committee, as the case may be.  The prime facie opinion of 

the Director (Discipline) specifies the allegations against the Member and the 

material relied upon by her and her opinion as to whether the allegations 

prima facie constituted  professional misconduct or not.  Since, there are two 

schedules attached to the Act where certain aspects of the professional 

misconduct have been specified, the Director (Discipline) gives her opinion as 

regards under which schedule and which part and clause of the schedule, the 

member concerned is guilty of professional misconduct.  Once this 

information is received by the Disciplinary Committee, the Disciplinary 

Committee sends a copy of the prima facie opinion to the member against 

whom the proceedings are initiated and again his response is sought.  

Obviously, the member against whom the allegations of professional 

misconduct are there, is told twice of the allegations which he has to answer, 

once by the Director (Discipline) and the second time by the Disciplinary 

Committee.   

 

17. It is true that a formal charge as in a criminal case was not framed in 

this case. But it is absolutely wrong that the appellant was not aware of the 

charges to be answered by him. In fact in the disciplinary proceedings of 30th 

March, 2010 when the matter was taken up, the Disciplinary Committee 

specifically observed that the office will read out charges and thereafter the 

proceedings will begin.  It is noted in the proceedings that the charges were 

read out to the appellants and then the appellants were asked if they pleaded 
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guilty.  Both the appellants responded that they wanted to defend their case 

and thereafter the proceedings were continued further.  

 

18. In view of this record of proceedings, to say that the appellants were 

not made aware of the charges is incorrect.  The appellants had been taking 

this plea at different stages of the proceedings.  Whenever they wanted to 

stall the proceedings before Disciplinary Committee, they would harp upon 

this plea.  This plea was very strongly raised by the appellants’ counsel before 

this Appellate Authority also.  But it is surprising that the appellants who had 

pleaded not guilty and wanted to defend the charges read out to them could 

have taken this plea.  It only seems that the appellants wanted to prolong the 

proceedings and create hurdles in the proceedings. 

 

19. In any case, it is to be seen as to what were the charges against the 

appellants and whether the appellants were aware of the charges.  In fact, a 

letter dated 10th January, 2009, written by the appellants to the Institute itself 

shows that the appellants were very well aware of the charges.  The 

appellants in this letter had written about the letter of Mr. B. Ramalinga Raju 

and various newspaper reports about the fudging of the accounts of the 

company, and of serious irregularities in the books of accounts of Satyam and 

alleged violation of accounting principles, irregularities discovered by 

investment bankers of the company, viz. DSP Merrill Lynch.   It is stated by 

the appellants in the above letter that it seems that the allegations against 

them were:-  
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(i) they had failed to carry out necessary checks which were required 

while conducting audit of the financial statements and certifying the quarterly 

results of the company; and  

(ii) they had allegedly violated  accounting principles while 

auditing/certifying the accounts /quarterly results of the company; and  

(iii) they have failed to disclose the material facts allegedly known to them 

as part of the audit team involved in the statutory audit of Satyam; and  

(iv) they have failed to report material mis-statements allegedly known to 

them as part of the audit team of Satyam and  

(v) they did not exercise due diligence; and  

(vi) they were grossly negligent in the conduct of professional duty as part 

of the audit team involved in the statutory audit of Satyam; and 

(vii) they failed to obtain sufficient information  necessary for expression of 

opinion; 

(viii) they failed to invite the attention of material departure from the 

generally accepted procedure of audit of such a big company; and 

(ix) they were knowing about the fudging of accounts as part of the team 

involved in the statutory audit of Satyam for all these years as the falsification 

of accounts was not possible without their knowledge.   

The appellants in this letter had specifically written that the allegations 

against them were serious and they would give full cooperation as may be 

demanded by the Director (Discipline) and took the plea that the allegations 

were based on newspapers reports and the newspapers report have no 

evidentiary value.  Similarly, they stated that the truth or veracity of 

admissions made by Mr. B.R. Raju, Chairman was yet to be ascertained. 
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20. After the Director (Discipline) formed a prima facie opinion, which 

contained aforesaid charges, this was again sent to the appellants for their 

written statement and response.  In the prime facie opinion, the Director 

(Discipline) had categorically mentioned about the fudging of accounts, 

inflated cash and bank balance of Rs. 5040 crore, inflated nonexistent accrued 

interest of Rs.376 crore, understated liability of Rs.123 crore, over stated 

liability of Rs.490 crore, overstated quarterly revenue and period margin of 

the September 2008 quarter and about artificial cash and bank balance as 

falsely reflected in financial statements of Satyam.  The appellants were also 

told of their period of association with the audit and the professional 

misconduct was stated in following words: 

(i) that you neglected the accounting principles while auditing /certifying 

the accounts/quarterly results of the company for the aforesaid period. 

(ii) In spite of irregularities and manipulations in the financial statements 

in the audit reports, you had stated that financial statements together with 

notice thereon gave a true and fair view. 

(iii) that you failed to disclose material facts known to you as statutory 

auditor of the company as the same were not disclosed in financial 

statements of the company. 

(iv) that you failed to file material mis-statement information known  to 

you as statutory auditors, which appeared in the financial statements of the 

company. 

(v) that you did not exercise due diligence and were grossly negligent in 

conduct of your professional duty as statutory auditor of the company for all 

these years. 
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(vi) that you failed to obtain sufficient information which was necessary for 

expression of opinion. 

(vii) that you failed to invite attention to any material departure from 

generally accepted procedure of audit applicable to the circumstances. 

(viii) that manipulation of the accounts of the company for all these years 

(nine years) was not possible without your knowing about the same as 

statutory auditors. 

 

21. It is not material under which provision of the First Schedule or Second 

Schedule, the professional misconduct was covered and whether the 

provisions were correctly stated or not.  What is material is, whether the 

nature of professional misconduct was brought to the notice of the appellants 

or not.  A charge, even against an accused in a criminal case, does not stand 

vitiated merely because of wrong insertion of any Section of Indian Penal 

Code (IPC) or penal law that has been stated. If, after specifying the fact that 

an accused had committed culpable homicide amounting to murder, the 

Sessions Judge wrongly quotes Section 304 IPC  instead of section 302, the 

charge of murder will not stand vitiated nor shall the trial stand vitiated.  It is 

also settled law that on a disciplinary enquiry under The Chartered 

Accountants Act, rules of procedure of either Civil Procedure Code or 

Criminal Procedure Code (Cr.P.C)  are not applicable and only principles of 

natural justice are to be followed and the delinquent member must be made 

aware of the nature of professional misconduct which he has to meet.  In this 

case, charges were sufficiently brought to the notice of the appellants 

repeatedly, once by the Director (Discipline) by sending letters to them, 

secondly, when the Disciplinary Committee sent the prime facie opinion to 
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them and asked them to respond and thirdly, during proceedings when these 

allegations were read over to them.  We, therefore, consider that this 

argument raised by the appellants is baseless. 

 

22. The other argument raised by the appellant is that the Disciplinary 

Committee had agreed to start ‘de novo’ enquiry and once it was agreed that 

‘de novo’ enquiry was to be started, it would mean that a fresh prima facie 

opinion was to be formed by the Director (Discipline) and everything was to 

be started afresh starting from prime facie opinion. 

 

23. The Disciplinary Committee of the Institute is constituted afresh every 

year and a new disciplinary committee takes over each year.  The enquiry 

against the appellants in this case was initiated in the year 2009 after receipt 

of prima facie opinion from the Director (Discipline).  The first meeting of the 

then Disciplinary Committee was held on 23rd December, 2009 and after 

considering the prime facie opinion sent by the Director (Discipline), it 

decided to proceed further against the appellants under Chapter-5 of the 

Rules by holding disciplinary proceedings.  A letter was sent to the appellants 

on 8th October, 2009 calling upon them to submit their written statement 

along with supporting documents, if any and a list of witnesses.  In response 

to this letter, the appellants sent a letter dated 29th October, 2009 to the 

Institute seeking a copy of the SEBI report and the CBI chargesheet filed 

against the accused persons facing trial along with Mr. B.R. Raju.  The 

Institute sent a copy of the report vide its letter dated 5th November, 2009 

and asked the appellants to file their written statement within a period of 21 

days. After receiving a copy of the SEBI report and the CBI chargesheet, 
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instead of joining the enquiry, the appellants wrote to the Institute that they 

were heavily preoccupied over past several weeks as they were being 

enquired by the CBI Hyderabad team for completion of their investigation and 

filing of supplementary charge sheet. Their statement was recorded before 

the Magistrate under section 164 Cr. PC on 21st November, 2009 and 

therefore it was not possible for them to file a reply within the time 

prescribed, so they wanted a further extension of 21 days for filing a reply.  

This letter was replied to by the Institute and they were told that the meeting 

of the Disciplinary Committee was fixed on 14th December, 2009 at 12 noon at 

the Mumbai office of the Institute and their appearance was essential so they 

should attend the enquiry.  It was also informed that the request for extension 

of time has been not acceded to by the Disciplinary Committee.  Vide letters 

dated 11th December, 2009, the appellants informed the Institute that they 

were not in a position to give a detailed written statement and asked the 

Institute to adjourn the meeting of 14th December, 2009, to any other date.  It 

was also told to Institute that Mr. S. Gopalakrishnan and Mr. Srinivas Talluri, 

the engagement partners, in charge for the audit of Satyam, were in judicial 

custody and thus were handicapped in preparing a detailed written 

statement, so they should be granted another three weeks time for filing a 

detailed written statement.  It was also submitted, that they would need to 

place evidence of various witnesses before the Disciplinary Committee and be 

permitted to file a list of witnesses before the proceedings are commenced.  

They would give reasons for examining each of the witnesses, if the 

Committee so desired. 
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24. The Disciplinary Committee meeting took place on 14th December, 

2009 and vide letters dated 14th December, 2009, the appellants again 

requested the Disciplinary Committee to adjourn the proceedings for filing 

written statement along with list of documents and list of witnesses.  The 

letter ran into 7 foolscap sheets wherein the appellant narrated various rules 

and principles of holding enquiry and also narrated handicap due to the 

engagement - partners being in jail and their busyness with the CBI and the 

fact that their statement under Section 164 Cr. PC was recorded. After hearing 

the counsel on adjournment, the Disciplinary Committee adjourned the 

meeting to 29th January,2010. 

 

25. The appellants, thereafter, filed a written statement on 25th January, 

2010, running into 68 pages.  Thereafter when the meeting of the committee 

took place on 29th January, 2010, the appellants told the Committee that the 

Committee should not proceed further because the term of the Committee 

was going to expire very soon.  However, the Members of the Committee 

opined that they cannot stop working simply because their term was going to 

expire shortly.  However, before disciplinary proceedings could be completed, 

the term of the Committee expired and a new committee was constituted and 

the new committee started hearing. The new committee on the first hearing 

asked the appellants whether they should start proceedings where the old 

committee had left or they should start the proceedings ‘de novo’.  The 

appellants told the new committee that they would prefer proceedings to be 

‘de novo’.  On this submission of the appellants, the Committee agreed to start 

the proceedings “de novo” from the stage of stating charges.  The charges 

were again read over to the appellants and the appellants took the stand that 
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they would like to defend themselves as has been stated in earlier paragraphs 

of this order.  Now, the issue raised by the appellant is that ‘de novo’ means 

that the opinion of the Director (Discipline) also should have been framed ‘de 

novo’.   

 

26. The appellants have relied upon Chairman-cum-Managing Director, 

Coal India and Ors. vs. Anant  Shah and Ors. 2011 (5) SCC 142 and Sq. Ldr. 

Kashi Nath Singh Vs. Union of India 2003 AD 364.  In the Anant Shah case 

(SUPRA), the Division Bench of the High Court reinstated Mr. Shah but gave 

liberty to initiate fresh (de novo) disciplinary proceedings.  The Supreme 

Court observed that ‘de novo’ enquiry would mean the entire proceedings 

including the charge sheet   issued earlier stands quashed and a fresh enquiry 

could be initiated only after giving a fresh charge sheet.  A fresh enquiry could 

not have been initiated without giving a fresh charge sheet. In Sq. Ldr. Kashi 

Nath Singh’s case, the Delhi High Court observed that ‘de novo’ trial means 

trying a matter anew as if it had not been heard before and as if no decision 

has been referred.  Citing these two judgments, the counsel argued that ‘de 

novo’ enquiry would, here, means formation of fresh opinion by Director 

(Discipline) after giving an opportunity to the appellant to file a written 

statement afresh before the Director (Discipline) and then sending a fresh 

prima facie opinion by the Director (Discipline) to the Disciplinary Committee 

and then the Disciplinary Committee proceedings on the basis of fresh prima 

facie opinion of the Director (Discipline).  We consider that this is not what is 

meant by ‘de novo’ enquiry in the context of proceedings before the 

Disciplinary Committee of Institute. The Director (Discipline) does not hold 

an enquiry against the Members of the Institute.  The Director (Discipline) 
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only receives information and thereafter receives the versions of the member 

of the Institute and after considering the two and considering other material 

which comes into her knowledge or possession, she forms a prime facie 

opinion whether there was sufficient ground to proceed further against the 

member.  She sends her prima facie opinion along with material available to 

her for further proceedings either to the Board of Discipline or to the 

Disciplinary Committee.  The enquiry into professional misconduct starts 

only when the Board of Discipline or the Disciplinary Committee serves a 

notice on the member asking him to participate in the enquiry and answer the 

allegations about the professional misconduct and produce evidence. The ‘de 

novo’ enquiry before the Disciplinary Committee would not mean ‘de novo’ 

considering the information by Director (Discipline), ‘de novo’ asking for 

written statement of the member of the Institute and then forming a fresh 

prima facie opinion.  This argument advanced by the appellant is bereft of any 

merits and is liable to be rejected. 

 

27. The Appellant has also taken a stand that the Disciplinary Committee 

did not follow the procedure as laid down in Rule 18.  It considered SEBI 

report and CBI charge sheet as evidence against the appellant.  These two 

reports had no evidentiary value and could at the most be considered as 

hearsay evidence and hearsay evidence was inadmissible.  Another issue 

raised is that the statement under Section 164 Cr.PC made by the appellants 

before the Court of the Metropolitan Magistrate in a criminal trial against 

fellow auditors in respect of offences of criminal charges was not a 

substantial piece of evidence and could not be relied upon.  The contention 

raised by the Counsel for the appellant is that no evidence was produced 



Sample Copy

Appeal No. 1 & 2/ ICAI/2012 Page 20 of 45 
 

before the Disciplinary Committee about the professional misconduct of the 

appellant and, therefore, the appellants could not be held guilty of 

professional misconduct. 

 

28. The counsel for the appellant during arguments also pressed the point 

that the appellants were not employees of Price Waterhouse but were 

employees of Lovelock & Lewes and were not Chartered Accountants in 

practice though they were Members of the audit team.  They were only 

performing work assigned to them by the partners of the audit firm who were 

responsible for signing the audited balance sheet.   

 

29.   Price Waterhouse, the audit firm of Satyam, had in response to the 

letter of ICAI named the appellants and two others as the members 

responsible to answer for audit of Satyam.  A copy of this letter was sent to 

the appellant by Price Waterhouse.  The Institute also sent a letter to the 

appellants informing the appellants about the letter received from the Price 

Waterhouse that the appellants were responsible to answer.  The appellants 

did not refute the position that they were answerable for the Satyam Audit.  

In none of the letters written by the appellants to the Institute was it stated 

that they were not answerable or they had been wrongly named by Price 

Waterhouse.  As far as the employment of the appellants with Lovelock & 

Lewes is concerned, it is an undisputed fact that Lovelock & Lewes is part of 

the Price Waterhouse group in India and this fact is admitted by Lovelock & 

Lewes in its correspondence with ICAI as mentioned in para 5 above.  Price 

Waterhouse is a collection of Chartered Accountants firms which have inter 

se arrangement to share the resources with each other.  The appellant P. Siva 
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Prasad was a Sr.Manager with this firm upto April, 2007 and in April, 2007 he 

had become an Associate Director and continued as such till January, 2010.  

The other appellant Shri C. Ravindranath was also an associate with Price 

Waterhouse through Lovelock & Lewes.  In view of the written statements 

and letters written by the appellants not denying their answerability for audit 

of Satyam, this argument is rejected outrightly. 

 

30. The argument that no evidence was produced regarding their 

misconduct is an equally baseless argument.  The appellants were part of the 

team of auditors of Satyam and the auditors certified the accounts of Satyam 

to be true and a fair picture of the financial affairs of Satyam right from 2000 

to 2009.  The appellants along with two more had the responsibility of 

ensuring the conduct of audit in an independent, fair and unbiased manner, 

taking necessary steps for verification of accounts before certifying the 

accounts to be true and fair. The appellants were in full know of what they 

had done during audit and what checks and verifications they had done.  It is 

not even the case of the appellants that Shri B.R. Raju’s statement made to the 

Board, which appeared in print, electronic and international media and which 

shook the corporate world, was a false statement and actually there was no 

fudging of accounts.  Had this been the stand taken by the appellants in their 

reply to the Director (Discipline) or to the Disciplinary Committee, the things 

would have been different.  Once there is no denial of the fact that all financial 

statements for last nine years were audited by the Audit team of Satyam and 

certified by the auditors (of which the appellants were members) as a true 

and fair picture of financial affairs, were actually wrong & false. The 

appellants were answerable to the world at large and to ICAI about their 
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conduct as Chartered Accountants. It was within the special knowledge of the 

appellants as to during audit what was done by the appellants to verify the 

truthfulness of the accounts, how verification of different aspects of financial 

statements was done, what audit plan was followed, what counter checks & 

physical verifications were done.  Only the appellants could have disclosed to 

the Disciplinary Committee and to the Director (Discipline) as to what were 

the duties assigned to them.   

 

31. Satyam was a company generating revenue in thousands of crores and 

having approximately 4000 employees and branch offices at several places in 

India and abroad.  It is not that only the four persons named by the audit firm 

were in the audit team.  During enquiry before the Disciplinary Committee, it 

was stated by the appellants that there were 8 - 10 persons and the 

appellants had also named two persons to be produced as witness to prove 

what were the steps taken by them.  However, when the appellants were 

asked to file affidavits of their witnesses before the Disciplinary Committee, 

the appellants refused to file the affidavits taking various false pleas.  

Surprisingly the appellants during arguments before the Appellate Authority 

and during inquiry before the Disciplinary Committee had taken a stand that 

they did not remember what was the work assigned to them and what audit 

work or duties they performed.  However, these very appellants admittedly 

made a statement under section 164 Cr.PC (as a witness)  before the 

Metropolitan Magistrate and in that statement they had specified what was 

the nature of work they had done as a member of the audit team and what 

lapses were brought to the notice of the signing partners, etc.  It is apparent 

that the appellants have deliberately taken the stand of not remembering the 
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role played by them in the audit of Satyam.  When a person keeps back vital 

information from the Disciplinary Committee of which he is privy and which 

is in his special knowledge, a presumption is to be drawn that had he given 

the information, it would have gone against him. 

 

32. What is admitted is not required to be proved.  The Director 

(Discipline) in letters written to the appellants had brought to the notice of 

the appellants,  the statement made by Shri B.R. Raju regarding the fudging of 

accounts of Satyam right from the year 2000 onwards for the last nine years.  

Which heads of accounts were fudged and to what extent fudging was done 

was brought to the notice of the appellants by the Disciplinary Committee by 

sending the opinion of the Director (Discipline) wherein details, tables and 

charts were given about different fudging and the period of fudging.  These 

charts and figures gave the actual state of affairs as well as the state of affairs 

as reflected in the balance sheet.  The appellants were given an opportunity to 

file a written statement in respect of the allegations of the financial statement 

not showing correct figures and the correct figures being different.  In the 

written statement filed by the appellants, nowhere did the appellants deny 

the fact that the balance sheets of Satyam from 2000 onward did not reflect 

the true financial position.  It is not even asserted by the appellants that the 

statement made by Shri B.R. Raju was a false statement and the balance 

sheets reflected the true state of financial affairs of Satyam.  Once the 

appellants failed to deny that the balance sheets did not reflect the true 

financial affairs of Satyam, the truthfulness of the statement of Shri Raju, 

Chairman of Satyam cannot be denied.  The appellants being members of the 

audit team were supposed to depose and bring it on record of the Disciplinary 
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Committee that as auditors there was no lapse on their part and whatever 

fraud was played, it was not played by them.  But it seems that the appellants 

were more faithful to Shri B.R. Raju than to their profession and to the public 

at large or the society.  Had the appellants conducted a true and fair audit, 

nobody could have prevented them to come clean before the Disciplinary 

Committee and to enumerate the steps taken by them during audit to verify 

the cash balances, the debtors, the TDS deductions, revenue receipts and 

FDRs.   

 

33. One stand taken by the appellants is that the proceedings for 

professional misconduct are quasi criminal in nature and, therefore, the 

charge against the appellants has to be proved to the hilt and beyond 

reasonable doubt. The onus of proving the charge was on the Institute and the 

appellants could keep silent.  It was stated that there was no obligation on the 

appellants to speak at all.  This argument is not tenable. Disciplinary 

proceedings are not in the nature of criminal proceedings.  They are in the 

nature of fact finding proceedings where the delinquent official or a 

professional is given full opportunity to place his case before the Disciplinary 

Committee.  The rules and regulations of all disciplinary proceedings require 

that when a complaint is made, the delinquent person should be given an 

opportunity to answer the complaint and present his case, and even before 

the Disciplinary Committee he is given an opportunity to file his written 

statement.  He is also supposed to examine his witnesses before the 

Disciplinary Committee.  The delinquent official is supposed to speak and not 

to remain silent.   
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34. The right to silence is a constitutional right which is available only to 

those who are charged with a criminal offence and this right is not available 

to persons facing a disciplinary or professional misconduct charge who are 

subjected to penalty as per rules of service or as per rules of the profession.  

The Supreme Court in recent judgment Securities & Exchange Board of India 

vs. Ajay Agarwal (AIR 2010 SC 3466) made a distinction between offences 

under criminal law and prohibition imposed under SEBI Act.  Paragraphs 37 

to 41 from the above judgment are reproduced below :- 

“37. Even if penalty is imposed after an adjudicatory proceeding, persons 

on whom such penalty is imposed cannot be called an accused.  It has 

been held that proceedings under section 23(1A) of Foreign exchange 

Regulation Act, 1947 are adjudicatory in character and not criminal 

proceedings.  See Director of Enforcement v. M.C.T.M. Corporation 

Pvt.Ltd. and Ors. MANU/SC/0300/1996 : (1996) 2 SCC 471.  Persons who 

are subjected to such penalties are also not entitled to the protection 

under Article 20(1) of the Constitution. 

38.  Following the aforesaid ratio, this Court cannot hold that protection 

under Article 20(1) of the Constitution in respect of ex-post facto laws is 

available to the respondent in this case. 

39.  If we look at the legislative intent for enacting the said Act, it 

transpired that the same was enacted to achieve the twin purposes of 

promoting orderly and healthy growth of securities market and for 

protecting the interest of the investors.  The requirement of such an 

enactment was felt in view of substantial growth in the capital market by 

increasing participation of the investors.  In fact such enactment was 

necessary in order to ensure the confidence of the investors in the capital 

market by giving them some protection. 

40.  The said act is pre-eminently a social welfare legislation seeking to 

protect the interests of common men who are small investors. 

41. It is a well known canon of construction that when the Court is called 

upon to interpret provisions of a social welfare legislation the paramount 
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duty of the Court is to adopt such an interpretation as to further the 

purposes of law and if possible eschew the one which frustrates it.” 

 

35. We, therefore consider that the appellants cannot take the stand that 

even if they had not denied the facts stated by the Director (Discipline) and by 

the Disciplinary Committee in the written statements filed by them, they were 

not supposed to explain their conduct as a Chartered Accountant in 

conducting audit of Satyam. 

 

36. Before proceeding further, it would be worthwhile to note that under 

Security Exchange Act of 1934 of United States of America, proceedings were 

initiated by Security and Exchange Commission of USA against Lovelock & 

Lewes, PW Bangalore, PW & Co. Bangalore, PW Kolkata, PW & Co. Kolkata 

(collectively PW India and PW India firms). In anticipation of the institution of 

the proceedings, PW India and PW India firms submitted an offer of 

settlement to Security and Exchange Commission of USA which the 

Commission accepted and on the basis of this offer of settlement, the 

Commission passed detailed order noting the remedial steps to be taken by 

PW, Bangalore and the undertaking given by PW, Bangalore. It gave several 

directions to PW, Bangalore to be complied in future and also directed PW 

India & Firms to pay a civil alimony and a penalty of 6 million dollars to 

Security and Exchange Commission of USA.  It was a settlement at the 

instance of PW India itself.  The amount was to be paid within 45 days of the 

order failing which the entire outstanding of civil penalties plus the additional 

interest was to be imposed on the PW India, Bangalore.  It was further 

observed by Security Exchange Commission of USA that to preserve the 



Sample Copy

Appeal No. 1 & 2/ ICAI/2012 Page 27 of 45 
 

determinant effect of civil penalty, PW, Bangalore had agreed that they shall 

not ask for offset of this penalty nor shall such penalty be offset against any 

other penalty imposed against them or any of the respondents by any other 

authority or Court.  This order was suffered by PW India willingly.  Similarly, 

an order was passed by PCAOB against the PW firms, which was also suffered 

by Price Waterhouse willingly.  IN PCAOB order, several supervisory and 

restrictive directions were given to PW, Bangalore. 

 

37. PCAOB proceedings were also initiated against both the appellants, as 

the appellants seemed to have been associated with PCAOB in their individual 

capacity as well.  PCAOB vide its letter dated 16th March, 2010 observed that 

in anticipation of the proceedings, each of the appellants had submitted an 

offer of settlement which the Board had accepted and with the consent of 

each of the appellant, an order was passed barring each of the appellant from 

being an associated person of a registered public accounting firm.  This 

sanction was imposed in pursuant to Rule 5300 (b) (1) of PCAOB rules.  This 

order records that Mr. P. Siva Prasad was engaged as Manager for Satyam 

audit engagement team from April, 2000 until March, 2005.  On 7.1.2009, 

Satyam filed a form K-6 before Security Exchange Commission of USA 

disclosing that it had inflated key financial results including overstating, cash 

balance of $ 1 billion.  Mr. P. Siva Prasad was a Manager/Sr. Manager with 

Public Accounting firm up to April, 2007 and in April, 2007  he became 

Associate Director with Lovelock & Lewes, Chartered Accountants, a 

registered public accounting firm and resigned from Lovelock & Lewes on 

29th January, 2010.  It was ordered that in order to protect the interest of 

investors and the public interest  in preparation of informative and 
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independent audit reports, the Board imposed sanctions agreed to by the 

respondent in his offer and Mr. P. Siva Prasad was barred from being an 

associated person of registered accounting firm in terms of the rules of 

PCAOB.  This order was passed on 16th March, 2010. 

 

38. The audit firm of which the appellants were a part and employees 

admitted professional delinquency before the Security & Exchange 

Commission of USA and suffered penalty of six million dollars.  The 

appellants, on the charge of their professional misconduct before a body 

similar to ICAI suffered an adverse order by consent.  This sufferance of 

adverse orders by consent by making settlement applications before the 

PCAOB by the appellants and their employer is an admission before another 

jurisdiction of their professional misconduct. 

 

39. It is noteworthy that the SEBI Report and the CBI chargesheet were 

sent to the appellants on demand.  Even a copy of the statements under 

section 164, Cr.PC made by them was handed over to them.  The Disciplinary 

Committee had not relied upon the SEBI report or the CBI chargesheet or the 

statement under Section 164 of the appellants to come to the conclusion that 

the appellants were guilty of professional misconduct. The SEBI report and 

the CBI charge sheet against Mr. Srinivasu and Mr.Talluri, who were facing 

criminal charges, only fortified the fact that the balance sheet and other 

financial statements of the company did not reflect the true picture.  The CBI 

chargesheet was in respect of offences made out against other persons and 

not against the appellants.  Rather the appellants were cited as witnesses in 

the chargesheet to prove the offence against the signing partners and their 
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statements under Section 164 Cr.PC were recorded.  Even the signing partner 

who was summoned by the appellants to depose before the Committee 

refused to depose anything before the Committee except admitting the fact 

that the appellants were part of the audit team of Satyam.  He refused to 

depose either in favour of the appellants or against the appellants on the 

ground that the appellants were witnesses against him in his trial and he 

categorically stated that he has been advised by his counsel not to answer 

anything relating to Satyam, although he was told that he was only being 

questioned about the professional conduct of the appellants. 

 

40. Thus the plea taken by the appellants that the CBI and SEBI reports 

were wrongly relied upon is a baseless, since these reports were not relied 

upon by Disciplinary Committee to come to conclusion about the professional 

misconduct of the appellants. 

 

41. The Disciplinary Committee while giving its findings came to 

conclusion that the appellants had not exercised due diligence and were 

grossly negligent in the conduct of their professional duties and were, 

therefore, guilty of professional misconduct within the meaning of para-2 of 

Guideline No.1-CA(7)/02/2008 dated 8th August, 2008 and Clause (7) of part 

–I of Second Schedule to Act.  The Disciplinary Committee, therefore, held the 

appellants guilty of professional misconduct with respect to the charges 

leveled against him. It is argued by the counsel for the appellants that the 

reliance placed by the Disciplinary Committee on guidelines of 2008 was 

misconceived and legally invalid as these guidelines were not in existence 

when the alleged misconduct purportedly occurred. Para-13 and 13.1 of the 
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guidelines specified that earlier notifications issued under Clause- (ii) of part- 

II of the Second Schedule stood repealed from 8th August, 2008, so the earlier 

notification was not in force when enquiry was being conducted. The enquiry 

commenced in 2009 long after when the repeal of the notification took place.  

Thus the Disciplinary Committee had no authority to hold the appellants 

guilty of non-compliance for para-2 of these guidelines.  This argument is 

absolutely misconceived for the simple reason that the guidelines dated 8th 

August, 2008 issued by the Council vide aforesaid notification, were in fact 

nothing but a consolidation of earlier notifications issued by the Council from 

time to time.  

 

42. The definition of professional misconduct under Section-22 of the Act 

is only an inclusive and open definition of professional misconduct.  The 

Council of the Institute, had from time to time, been issuing notifications 

describing different professional misconducts.  These notifications are dated 

12th November, 1960, 20th November, 1960, 30th May, 1970, 24th October, 

1970, 20th March, 1971, etc. and notifications were issued  right up to 22nd 

May, 2004.  The act was amended in 2006 and it seems after 2006, the 

Council thought of consolidating previous notifications and issued guidelines 

under notification dated 8th August, 2008. The guideline in para-2 reads as 

under:- 

“A member of the institute who is an employee, shall exercise due 

diligence and shall not be grossly negligent in the conduct of his duty.” 

 

Earlier notification issued by the institute dated 12th November, 1960 reads 

as under:- 
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“A member of the institute whether in practice or not, who is an employee 

by Chartered Accountant in practice or by a firm of such Chartered 

Accountant shall be deemed to be guilty of professional misconduct, if he 

is grossly negligent in the conduct of his duty.” 

 

43. The above notification of 1960 was applicable to all the members of the 

Institute not holding certificate of practice, but was employed by a firm or a 

CA.  The guidelines issued in 2008 laid down the duty of a CA to be diligent in 

his professional conduct towards his clients.  Even if one believes that the 

guidelines of 2008 were not in force for the period during which the 

misconduct was alleged, the earlier notification No. 1-CA/15/60 dated 4th 

November, 1960 was very much in force and squarely covered the case of 

appellants.  This notification continued to be in operation till it was 

substituted by the guidelines.  It is obvious that the argument raised by the 

appellant is ignorance of the earlier notification which was very much in force 

when the new guidelines came into force.  However, this is to be kept in mind 

that First and Second Schedule, guidelines & notifications are illustrative and 

a reference to them is of little significance. 

 

44. The next argument raised is that the proceedings were initiated against 

the appellant without jurisdiction.  The alleged information which formed the 

basis of enquiry was not “information” within the meaning of the Act and 

Rule-7.  The element of information was missing and the Disciplinary 

Committee wrongly relied on Section-22 for expanding scope of information.  

It was submitted that the Directorate can invoke section 22 only upon receipt 

of information or a complaint. The Director (Discipline) does not enjoy a 

power to begin an enquiry suo moto.  It is further submitted that Supreme 
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Court has held newspaper reports were grossly hearsay and therefore 

inadmissible evidence. 

 

45. Section 21 (2) of the Chartered Accountant Act, 1949 reads as under:- 

“On receipt of any information or complaint along with the prescribed 

fee, the Director (Discipline) shall arrive at a prima facie opinion on the 

occurrence of the alleged misconduct”. 

 

It is apparent that Director (Discipline) has to act when it receives a 

complaint along with prescribed fee or it receives an information. Section 21 

of the Act prescribe that the Council has a duty to establish disciplinary 

directorate headed by a Director (Discipline) and having other employees for 

making investigations in respect of any information or complaint received by 

it (in respect of professional misconduct). 

 

46. The whole Disciplinary Directorate consisting of Director (Discipline) 

and employees working under him, Board of Discipline and Disciplinary 

Committee of the Institute are meant to take action in respect of professional 

misconduct of the Members.  This professional misconduct may be brought to 

the notice of Director (Discipline) either by a complainant or the Director 

(Discipline) may receive information about the professional misconduct 

through any other source. Sources of information can be many, including a 

news report.  News items appearing in print media, electronic media or 

internet media may be either truthful or may be altogether false. Director 

(Discipline) of the Institute cannot refuse to act on information about 

professional misconduct of a member, which comes to its notice through 

media, on the ground that every media report is merely hearsay and therefore 
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cannot be acted upon.  The primary role of Director (Discipline) in such a case 

would be to find out the truthfulness of the information and once Director 

(Discipline) comes to conclusion that the information which came to it 

through media was truthful, it has a duty to act on such information.  The 

Director (Discipline) can refuse to act on false informations.  However, if the 

information has substance and is not false information, then the Director 

(Discipline) has to act on such information.  It is not necessary that there has 

to be an informant to invoke Section 21 and that the Director (Discipline) 

cannot suo moto take action after coming to know of a serious professional 

mis-conduct of a CA through news report or media.  Clause (1) of part 4 of 

First Schedule provides that if a Member is held guilty by civil or criminal 

court for an offence which is punishable with imprisonment for a term not 

exceeding six months, the Member shall be deemed to be guilty of other 

misconduct. If a news item appears either in print media or in other media 

about a Chartered Accountant having been convicted by a court for an offence 

say of cheating, fraud, Rape, theft etc., it would be obligatory on the part of 

Director (Discipline) to find out truthfulness of such news item and thereafter 

issue notice to the Member and verify the facts from him.  The Director 

(Discipline) has to send its prima facie opinion even in respect of information 

received through media to the Board of Discipline or the Disciplinary 

Committee as the case may be.  The action on the basis of information 

includes and means the information received from any source, including 

media.  In the present case, the information of the letter written by Mr. Raju to 

the Members of the Board of Satyam had appeared in almost all newspapers 

and all channels of television in India as well as in all important media of 

foreign country.  It would be travesty of justice to say that Director 
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(Discipline) should have kept its hands off because there was no informant in 

this case. 

 

47. ‘Professional misconduct’ has been defined in section 22 of the Act, 

Intendment and object of the Act is to maintain standard of the profession at a 

high level, and consequently a code of conduct has been prescribed.  

Misconduct implies failure to act honestly and reasonably either according to 

the ordinary and natural standard, or according to the standard of a 

particular profession.  The profession of Chartered Accountants occupies a 

place of pride amongst various professions of the world.  That makes 

observance of the professional duties and propriety more imperative.  When 

the conduct of a member of the profession is contrary to honesty, or opposed 

to good morals, unethical, it is misconduct-warranting consequences 

indicated in the Statute.  A large section of public relies on objectivity and 

integrity of professional accountants to maintain the orderly functions of 

commerce.  Thus Chartered Accountants hold a position of trust.  By betrayal 

of the trust, the conduct becomes one which is unbecoming of the 

professional. (Council of Institute of Chartered Accountants of India Vs. B. 

Ram Goel, 2001 (57) DRJ (DB). 

 

48. The test of what constitutes “Grossly improper conduct in the 

discharge of professional duties has been laid down in many cases.  In the 

case of a Solicitor Ex Parte the Law Society (1912) 1 KB 302, Darling J. 

adopted the definition of “infamous conduct in a professional respect”, on the 

part of a medical man as stated in Allinson Vs. General Council of Medical 

Education and Registration (1894) I QB 750, and applied the same 
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professional misconduct on the part of Solicitor, and observed:- “If it is shown 

that a medical man, in the pursuit of his profession, has done something with 

regard to it which would be reasonably regarded as disgraceful or 

dishonourable  by his professional brethren of good repute and competency, 

then it is open to the General Medical Council to say that he has been guilty of 

“infamous conduct in a professional respect” (Council of Institute of CA Vs. 

Ajay Kumar Gupta date of decision 28.2.2012 (Delhi High Court Division 

Bench)”  

 

49. The word ‘misconduct’ in the generic sense envisages breach of 

discipline, it may not be possible to lay down exhaustively as to what would 

constitute misconduct or indiscipline.  However, in case of Chartered 

Accountants, it would be wide enough to include wrongful omissions or 

commission on the part of the Member of ICAI and it would mean improper 

behavior or violation of a rule of standard or behavior. Misconduct is 

transgression of an established rule of action, where no discretion is left 

except what the standard code of conduct demands.  Though, it does not 

mean mere carelessness but it means adhering to professional conduct 

expected of a privileged class of persons like Chartered Accountants who are 

bound to conduct themselves in a manner befitting the high and honourable 

profession to which they belong. Whether there was professional misconduct 

or not would depend upon the facts and circumstances of each case. 

 

50. The statutory audit of a company is a function to be performed by the 

auditors in accordance with the law.  It is a statutory function and the 

Companies Act specifically provides for appointment of auditors, their 
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qualifications etc.  Section 226 of Companies Act provides that a person shall 

not be qualified for appointment as an auditor of a company unless he is a 

Chartered Accountant within the meaning of The Chartered Accountants Act, 

1949.  It further provides that a firm all of whose partners practicing in India 

are qualified for appointment as an auditor may also be appointed as auditor 

by the firm’s name, in which case any partner so practicing may act in the 

name of the firm.  The Act specifies disqualifications as to who cannot be 

appointed as auditor.  The audit function is considered so important that a 

person indebted to the company even to an amount of Rs.1001/- or who has 

given any guarantee or provided any security in connection with 

indebtedness of  any third person to the company for an amount exceeding 

Rs.1000/- cannot be appointed as an auditor (Section 226 of the Companies 

Act.). Section 227 of the Companies Act provides that every auditor of a 

company shall have right to access, at all times, to the books and accounts and 

vouchers of the company whether kept at the Head Office of the Company or 

elsewhere.   It is well known fact that business data of a company is always 

kept secret and is considered as confidential.  The auditor has been given 

access to business data only because law puts him in fiduciary capacity and 

that he performs his function impartially without being influenced by the 

company and has sufficient power to ask for any information and data.  This 

Section also provides that auditor shall be entitled to require from the office 

of the company such information and explanation as the auditor may think 

necessary for the performance of his duty.  The auditor has to make a report 

to the Members of the company on Accounts examined by him and on every 

balance sheet and profit & loss account and on every other document 

declared by the Companies Act to be a part of or annexed to the balance sheet 
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or profit & loss account.  The auditor report is supposed to contain a 

statement of the auditor that he obtained all information and explanations 

necessary for performance of his duty. He has to say that in his opinion, the 

books of accounts, as required by law, had been kept by the company and 

proper returns, adequate for purpose of audit were received from branches 

not visited by him and in his opinion the balance sheet and profit and loss 

accounts complied with accounting standards and represented a true and fair 

picture of the financial affairs of the company.  The audit functions have been 

considered by the legislature of substantial importance and the auditor has 

been given a right to attend General Body meetings under section 231 of the 

Companies Act.  An audit report is to be read before the company in general 

meeting.  The law also provides for penalty on auditor in case the auditor fails 

to act in conformity with the requirement of the provisions of the Companies 

Act (section 233). 

 

51. The Institute of Chartered Accountants of India from time to time has 

been issuing Standards /guidance notes for the benefit of its members on 

different aspects of audit and professional conduct.  These have been 

compiled by the Institute in a handbook of audit pronouncements.  This 

compilation contains detailed standards, advice and guidance for the 

Chartered Accountants on the principles governing audit, object and scope of 

audit, and audit procedures to be carried out, quality control in respect of 

audit work etc. etc.  These two volumes together contain above 1900 pages.  

The very first chapter provides that the independence of auditor has not only 

to exist in fact but also appears to so exist to all reasonable persons.  The 

auditor’s opinion helps determination of the true and fair view of the financial 
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position and operating results of an enterprise.  The idea of independence is 

instilled in the minds of Chartered Accountants from the commencement of 

their training and it has to be applied in their day to day work.  The auditor 

should be straight forward, honest and sincere in his approach to his 

professional work.  He must be firm and must not allow prejudice or bias to 

override his objectivity.  For an audit firm, it is prescribed that it should be 

staffed by personnel who have done and maintained the technical standards 

and professional competence required to enable them to fulfill their 

responsibilities.  It is impressed upon the members of the Institute that the 

public should have confidence in the quality of audit and the key fundamental 

principles of auditors were integrity, objectivity and professional skepticism.  

If the auditor is unable to fully implement creditable and adequate 

safeguards, then he must not accept the work.  What distinguishes the 

profession of a Chartered Accountant from the business is that the 

professional service is not rendered with the sole purpose of a profit motive.  

Personal gain is one but not main or the only objective.  The professional 

opinion, therefore, frowns upon the methods where payment is made to 

depend upon the basis of results. 

 

52. For the purpose of verification of debtors loans and advances it has 

been prescribed by the Institute to the members that they should follow a 

procedure which should be independent of the company’s employees.  The 

statement of accounts should be sent to all the debtors at periodic intervals.  

These should be dispatched by a person independent of ledger keeper.  The 

debtors should be requested to confirm the balance as per statements with 

reference to their own records directly to the auditors and the confirmation 
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received should be reviewed by a person independent of the ledger keeper.  

The same procedure has been provided in respect of verification of cash 

balances lying in the bank, loans and advances.  The Institute has emphasized 

that in carrying out an audit of debtors loans, advances, the auditor is 

particularly concerned with obtaining sufficient and appropriate audit 

evidence to corroborate the management’s assertion.  Apart from verification 

to be carried out independently by auditors, the examination of records, 

direct confirmation procedure and analytical review procedure must be 

followed.  It is specifically provided that the auditor should carry out 

examination of relevant records personally to satisfy himself about the 

validity, accuracy etc.  It is specified that direct communication with the 

debtors, bankers, loanees and advancers was the best method of ascertaining 

the genuineness and accuracy.  The guidelines further provide that mere 

confirmation of balance by debtor does not by itself ensure ultimate recovery.  

Therefore, any situation where auditors have reasons to believe, based on his 

past experience, that the debt was unlikely to be recovered, he may limit his 

reliance on direct confirmation procedures and place greater reliance on 

other audit procedures.  The auditors have been cautioned that there may be 

situations where the management of entity may not like auditors to seek 

confirmation directly.  In such cases, the auditor should consider whether 

there were valid grounds for such a request.  The guidelines warned the 

auditor that the cash and bank balances may constitute a significant 

proportion of the total assets of an entity and these assets are highly prone to 

misappropriation, misapplication and other forms of fraud.  In carrying out an 

audit, the auditor should be particularly concerned with obtaining sufficient 

and appropriate data evidence to corroborate the management’s assertion 
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regarding cash and bank balances.  It is provided that auditor should state 

and evaluate the system of internal control of the entity relating to cash and 

bank balances to determine the nature, timings and extent of other audit 

procedures. He should particularly review the aspects of internal trial relating 

to cash and bank balances specifically regarding proper authorization of cash 

and bank transactions, safeguards and periodic reconciliation of bank 

balances, reconciliation of cash in hand with book balances on daily basis or 

at appropriate intervals including surprise checks. 

 

53. The appellants have argued that the Disciplinary Committee and 

Director (Discipline) were not at all aware of the precise role of the appellants 

in the audit of Satyam and no evidence was produced to establish the role of 

the appellants.  The appellants were not examined in respect of any material 

relied upon by the Disciplinary Committee.  The facts and figures shown in 

the report of the Director (Discipline) as well as those which find mention in 

the report of the Disciplinary Committee were never put across to the 

appellants in any of the hearings.  Thus the entire proceedings of the 

Disciplinary Committee were vitiated. 

 

54. It has already been observed by us that it was not for the  

Disciplinary Committee or the Director (Discipline) to find out what was the 

role played by the appellants in the audit since the appellants were part of the 

audit team and were admittedly answerable for the audit conducted.  It was 

for the appellants to specify as to what was their role in the entire audit team 

and in pursuance of their role, how they were not at all liable for false, unfair 

& fudged statements which passed through the entire audit team for last 9 
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years as a truthful and fair financial statements.  The appellants were made 

aware of the different facts and figures in the first letter written by the 

Director (Discipline) to them.  The discrepancy in the actual financial state of 

affairs and the state of affairs shown in the audited balance sheet was brought 

to their notice repeatedly by giving them copies of SEBI Reports, copies of CBI 

Charge sheet and other material.  The Disciplinary Committee was not to 

specify as to which of the appellants was responsible for the discrepancy in 

these figures.  The mere fact that these statements were admittedly false put a 

responsibility on the appellants to show that falsehood of the figures escaped 

from their notice despite due diligence.  It was not for the Disciplinary 

Committee to examine the appellants on these facts and figures.  Actually it 

was for the appellants to come forward and examine themselves to prove that 

they had conducted the audit as per the procedure laid down by the Institute 

of Chartered Accountants of India and by the long practice being followed by 

the professionals.  The appellants were trained to do the audit.  Once they 

admitted to be part of the audit team and answerable on behalf of the audit 

firm to the share holders and to other authorities, they were supposed to be 

involved in all processes of audit.  If they were not involved in some specific 

process of audit, it was within their special knowledge and the onus to prove 

was on them that they were not involved in all processes of audit but were 

involved in only a particular part of the audit.  If the audit firm has named 

them as the persons responsible to answer about the discrepancies which had 

come to the notice, they cannot keep on shifting blame on one another and 

each one of them cannot claim to be clean, which is happening in this case. 
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55. These two appellants had deliberately kept silent presuming that 

silence is their shield and defence and they did not speak about their role in 

the audit team or about anything.  Silence is not the shield of any professional 

when the result of professional negligence stares in the eyes.  In this case the 

very fact that all vital audit procedures were not followed and the bank 

balances as reflected in the balance sheet were not there, TDS deducted as 

reflected in the financial statement was not the TDS mentioned in the Income 

Tax Returns, the debts as reflected in the financial statements actually were 

not true and correct, even the revenue earnings were shown highly 

exaggerated in the financial statements and to show these exaggerated 

revenue earnings, the entire financial statements were fudged shows that the 

checks and balances and audit procedures were not adhered to. 

 

56. This Appellate Authority is not concerned as to who fudged the 

accounts and who was responsible for fudging the accounts but the very fact 

that fudged accounts were certified as true and fair accounts for 9 long years 

shows and proves that the conduct of the audit by the auditors was in gross 

disregard to the audit standards and the procedures laid down by ICAI as well 

as the warnings given in these standards. The auditors in this case were 

either grossly negligent or closed their eyes deliberately to ensure that 

fudged accounts pass as fair accounts. 

 

57. It is argued by the counsel for the appellant that the punishment 

awarded to the appellants was harsh and disproportionate to the misconduct. 

It has not been proved that they were involved in fudging of the accounts or 

in any kind of forgery. At the most it can be said that they failed to detect the 
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fraud or were negligent in performance of their obligation. This was not such 

a serious misconduct that they should be deprived of their membership of the 

institute and should be deprived for the life time right to be a Chartered 

Accountant. It is also submitted that the approach of the institute should be 

reformative rather than retributive.  

 

58. Mercy and leniency cannot be shown to undeserving persons. 

Misplaced sympathies do more injustice to the society than doing justice to 

the individual. 

 

59. The appellants throughout the enquiry or before the Appellate 

Authority did not show an iota of remorse for their professional misconduct. 

Practically did not cooperate with the Disciplinary Committee and 

conveniently forgot their role in the audit and did not state what due 

diligence- precautions and audit standards were followed, while these very 

appellants in CBI enquiry did remember their role and also remembered the 

lapses which were there in the audit of Satyam and made statements U/S 164 

Cr.PC before the judicial magistrate. When attention of the counsel was drawn 

to the fact that appellants were not mere clerks and were members of a 

respected profession, it was argued that it cannot be expected of an employee 

to raise voice against employer and write letters and memos of dissent. He 

cannot be expected to act in a manner so as to lose his job. In view the stand 

taken by appellants and the conduct of appellants, we do not consider that 

appellants deserved sympathy. Only he can reform himself who realises that 

he did a mistake and has a sense of remorse. Neither the appellant had shown 
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a realisation of being on the wrong path nor expressed any kind of remorse. 

Rather the attitude of the appellants was such as the appellants rightly did 

not cooperate with the Disciplinary Committee and as if they had no 

obligation to the society and their obligation was only to Mr. B.R Raju, 

erstwhile chairman or to the CA firm that employed them. This attitude was 

there despite the CA firm admitted its fault before PCAOB, US Security and 

Exchange Commission and paid a penalty of Six Million Dollars for averting 

proceedings for fraud in Satyam Audit. 

 

60. The penalty even in professional misconduct must commensurate with 

the damage to the reputation of profession and damage to the society. The 

professional misconduct such as of the appellants left indelible dirty marks on 

the reputation of the profession, it gave a feeling as if Charted Accountants 

can blindly sign any financial results and can certify anything. In total 

disregard to auditing standards. Any accounting /financial fraud can be 

played right under their nose or with their help.  

 

61. We consider that looking into the damage caused to the reputation of 

the profession and irreparable and irreversible loss caused to the reputation 

of Institute of Chartered Accountants of India, the entire faternity and the 

shareholders and corporate world, the punishment of removal of name of the 

appellants from Register of the members for life and fine of Rs. 5 lakh is a just 

punishment.  

  

 



Sample Copy

Appeal No. 1 & 2/ ICAI/2012 Page 45 of 45 
 

 

62. We, for the reasons recorded, find no merit in the appeals and the same 

are accordingly dismissed and interim order dated 25th February, 2012 

stands vacated.   

 
       Justice S.N.Dhingra (Retd.)  

(Chairperson) 
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(Member)  
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