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APPELLATE AUTHORITY(Constituted under the Chartered Accountants Act, 1949)
APPEAL NO. 15/ICAI/2011IN THE MATTER OFRajiv Sharma, (M No.82378)E-133, Greater Kailash part –I,New Delhi -110 048. ………..Appellant(thorugh Sh. Ashish Makhija, Advocate)versusInstitute of Chartered Accountants of India,Post Box 7100Indraprastha Estate, New Delhi-110002. ………….Respondent(through : Sh. J.S.Bakshi, Advocate)

CORAM:

HON'BLE THE CHAIRPERSON
HON'BLE MR. RAKESH CHANDRA, MEMBER
HON’BLE DR. ASHOK HALDIA, MEMBER
HON’BLE MR.T.N.MANOHARAN, MEMBERDate of Hearing: 25th February, 2012Date of Judgment: 17th July, 2012

O R D E R

1. The appellant is aggrieved by the order dated 6th October, 2010 of theDisciplinary Committee whereby the Disciplinary Committee had found theappellant guilty of professional misconduct within the meaning of clause (2) of PartIV of First Schedule of the Chartered Accountants Act as amended in 2006 and isalso aggrieved by the order dated 12th September 2011 of the DisciplinaryCommittee awarding him punishment of removal of his name from the register ofmembers for a period of 3 months and a fine of Rs.1,00,000/-.
2. The brief facts relevant for the purpose of deciding this appeal are that theappellant and one Shri S.L. Mallu (another Chartered Accountant) were closeassociates.  Shri S.L. Mallu was Chairman of a Company namely M/s Websity InfosysLimited (WIL) and appellant was auditor of the said Company. Security & ExchangeBoard of India (SEBI) found that there were violations and irregularities committedby WIL and there seemed to be rigging of the share prices of the company. SEBI in
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order to make an inquiry into this, constituted a Committee under Chairmanship ofJustice N.N. Goswami (Retd.).  This Committee considered the complaints againstWIL and found various irregularities including rigging of share prices of theCompany.  The Committee had given a detailed report about the role of differentpersons in this operation of rigging of the shares of the Company. It has been foundthat Shri S.L. Mallu and the appellant both had a role in the rigging of the shareprices along with one Shri M.M. Miglani.  SEBI had gone into the details of the roleplayed by these persons and after finding that Shri S.L.Mallu and the appellant wereChartered Accountants, forwarded its report to the Institute of CharteredAccountants for taking action against the two Chartered Accountants.  The presentappeal is in respect of the action taken by the Disciplinary Committee of theInstitute of Chartered Accountants against the appellant Sh. Rajiv Sharma.
3. The appellant was provided the copy of report of SEBI indicting him alongwith others for shares rigging and the copy of letter written by SEBI and was askedto give his response.  After going through his response, a prima facie opinion wasformed by Director (Discipline).  The Director (Discipline) observed that theappellant was auditor of WIL from 17.8.1998 to 26.5.2000.  During this period, ShriM.M. Miglani and his Company M/s Jai Shankar Investment Pvt. Ltd. were involvedin manipulation of prices of shares of WIL.  The appellant along with Shri Miglaniwas involved in the rigging of shares and had received payments either from ShriM.M. Miglani or from his company through cheques.  The amounts received by himwere reflected in the accounts of Shri Miglani and his company.  The appellant wasinvolved into unusual price rise in the shares of WIL.  The appellant knew Shri M.M.Miglani who was a Director of M/s. J.S. Investment Pvt. Ltd. very well and theappellant had introduced Shri M.M. Miglani to Shri Mallu.  Shri M.M. Miglani hadused the office of the appellant for two or three weeks before May, 2000.  Theappellant was inter-alia paid an amount of Rs.8.5 lakhs, as noted by SEBI vide threecheques apart from the other payments as reflected in the accounts of the Shri M.M.
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Miglani and his company. Though the Appellant had taken a plea that this amountwas refund of loan given by him to Shri M.M. Miglani. however, he could notsubstantiate his stand by cogent evidence. Director (Discipline) found that therewas sufficient financial nexus between the appellant and Shri M.M. Miglani whichcreated doubt on the integrity of the appellant.  Being auditor of the company, theappellant was associated with a person instrumental in manipulating the shareprices of the shares of same company, of which he was the auditor which also raiseddoubt about the appellant’s independence as an auditor of the company.  Director(Discipline) was of the opinion that the appellant was guilty of professionalmisconduct falling under clause (2) of Part IV of the First Schedule and clause (4) ofPart I of Second Schedule to the Chartered Accountants (Amendment) Act, 2006.The Director (Discipline) referred the matter to the Disciplinary Committee and theDisciplinary committee found the appellant guilty of only first charge as statedabove and awarded punishment.
4. The appellant has assailed the order of the Disciplinary Committee mainly onthe following grounds:-
i) The Disciplinary Committee acted beyond its jurisdiction since under clause(2) of Part IV of Schedule I, it is the Council of the Institute of CharteredAccountants that has to form opinion and not the Disciplinary Committee.
ii) The Disciplinary Committee has power to conduct inquiry if a member wasprima facie guilty of misconduct prescribed under Second Schedule or underboth First Schedule and Second Schedule.  If the Disciplinary Committee,after conducting an inquiry finds a member guilty of misconduct only underFirst Schedule, it has no power to award punishment and it should refer thematter to Board of Discipline for awarding punishment. Thus thepunishment awarded by Disciplinary Committee was beyond jurisdiction.
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iii) The Disciplinary Committee acted beyond jurisdiction since the allegedmisconduct pertained to the year 1998 to 2000 and during this period PartIV of the First Schedule was not in existence.  Thus holding the appellantguilty under clause (2) of Part IV of First Schedule was illegal.
iv) The Disciplinary Committee ignored and rejected the testimony of Shri M.M.Miglani.  Shri Miglani had filed an affidavit dated 11.5.2010 stating that theamount given by him was refund of the amount due to the appellant.Ignoring of this material evidence vitiated the inquiry.
v) The Disciplinary Committee had solely relied on a report of SEBI.  The reporthad no evidentiary value since no one appeared from SEBI to prove thereport and to undergo cross examination.
vi) The findings of the Disciplinary Committee were based on doubts.  Theproceedings of professional misconduct are quasi criminal in nature and theguilt of the member is required to be proved beyond reasonable doubt.  Sincethe guilt of the appellant was not proved beyond reasonable doubt, thereport was vitiated.
vii) No law mandates the maintenance of books of account for more than 8 years.The observations of the Disciplinary Committee that the appellant failed tosubstantiate the giving of loan to Shri Miglani by documentary evidence wasincorrect.  No documentary evidence should have been expected from theappellant.
viii) The Disciplinary Committee wrongly held the appellant guilty of a conductunbecoming of a Chartered Accountant and bringing disrepute to theprofession of Chartered Accountants and wrongly punished.
5. We have heard the learned counsel for parties at length and our findings areas under:
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Clause (2), Part IV of First Schedule reads as under ;-“A member of the Institute, whether in practice or not, shall be deemed to beguilty of other misconduct, if he –(1) Xxx xxx xxxx(2) In the opinion of the Council, brings disrepute to the profession or theInstitute as a result of his action whether or not related to hisprofessional work.6. The Counsel for the appellant has submitted that it has to be opinion of the‘Council’ whether or not the member brought disrepute to the profession and not ofthe Disciplinary Committee, in view of the above clause under which he has beenheld guilty. Since the Council has not given its opinion in this regard, the appellantcould not be held guilty under this clause.  The counsel for the appellant has reliedupon CIT West Bengal vs. Calcutta National Bank in liquidation AIR 1959 SC 928 topress the issue that where the language of the provision was very clear, theAct/provision is to be interpreted as per plain meaning of the words even if thelanguage of the provision take the misdeed clearly outside the purviews.  The Courtcannot refuse to give effect to clear words because prima facie they seem to belimited by heading of the Schedule.
7. Prior to amendment of Chartered Accountants Act, the DisciplinaryCommittee used to hold the inquiry and used to submit its report to the Council andonly the Council would give a final finding if the member of the Institute was guiltyof professional and/or other misconduct or not. The correctness or otherwise of thereport of the Disciplinary Committee could be agitated before the Council.  TheCouncil was thus acting like an appellate body of the Disciplinary committee.However, in year 2006 The Chartered Accountants Act was amended and all powersof taking disciplinary action against the members got vested in the Board ofDiscipline and Disciplinary Committee and the role of Council was taken away.Under Section 21 of the amended Act, the Council was to establish a DisciplinaryDirectorate, constitute a Board of Discipline and Disciplinary Committee todischarge the functions earlier being discharged by the Council.  It is specifically
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provided in section 21A that the Board of Discipline shall award punishment asgiven under section 21A(3) if a member was found guilty of professionalmisconduct covered under First Schedule (including part IV of the schedule). Appealagainst the findings and award of punishment by Board of Discipline andDisciplinary Committee was provided before an Appellate Authority specificallyconstituted under the Act for this purpose. Under the amended Act, there is noprovision of appeal provided against decision if any of the Council in such matters.It is settled law that if there is some ambiguity or apparent conflict between twoprovisions, rule of harmonious construction is to be followed.  Thus the provision ofClause (2) of Part IV of First Schedule is to be so interpreted that it is in harmonywith main provision of the Act i.e. section 21 and 21A. The word ‘Council’ seems tohave gone unnoticed while amending the schedule.  The Council’s role wasaltogether taken away in disciplinary proceedings by the amendment of the Act.This is also clear from the Rules made under the Act after amendment.  These rulesare called Chartered Accountants (Procedure of Investigation of Professional andother Misconduct and Conduct of cases) Rules, 2007.  In these Rules, Chapter IV,Rule 14(9) provides that Board of Discipline shall arrive at a finding whether therespondent was guilty or not of any other professional misconduct.  Obviously theBoard of Discipline has to give a finding in respect of all matters under FirstSchedule including the misconduct for which the appellant was held guilty. Ifcertain power had been reserved for Council, the Act would also have provided forappeal against the decision of the Council.  It cannot be that if Council holds amember guilty for misconduct, the member is remediless and no appeal lies to anyforum. Thus the word ‘Council’ seems to be inappropriately/inadvertently used inclause (2) Part IV of First Schedule.  The Rules and other provisions of the Act makeit clear that in respect of misconduct falling under First Schedule, it is the Board ofDiscipline who has to decide all the matters and the Council would have no rolewhatsoever.  Similar provision is there in respect of powers of Disciplinary
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Committee and under Chapter V of the Rules, Disciplinary Committee has been givenpowers to decide by a majority of the members present and voting, all questionsregarding professional misconduct which come before it.  The arguments of theappellant on this count, therefore, must fail.
8. The other ground taken by the appellant is that Part IV of the First schedulewas not even in existence when the alleged misconduct was stated to have beendone by him and if at the relevant time the conduct of the appellant did not amountto misconduct, he could not be held guilty of any misconduct.

Section 22 of the Chartered Accountants Act reads under :-“22. Professional or other misconduct defined:For the purposes of this Act, the expression “professional or othermisconduct” shall be deemed to include any act or omission provided in anyof the Schedules, but nothing in this Section shall be construed to limit orabridge in any way the power conferred or duty cast on the Director(Discipline) under sub-section (1) of section 21 to inquire into the conduct ofany member of the Institute under any other circumstances.9. A perusal of the above Section would show that the section gives an inclusivedefinition of professional misconduct and the misconducts enumerated in First andSecond Schedule are not exhaustive in nature.  The legislature could not haveforeseen the different kinds of misconducts of Chartered Accountants and it is nothumanly possible to foresee all of them.  It is for this purpose that an inclusivedefinition of misconduct was given by the legislature.  In Institute of CharteredAccountants vs. B.Mukerjea (1958) ISCR 371 Supreme Court had occasion toconsider the import of section 22 of the Chartered Accountants Act and observed asunder :
“The misconduct alleged on the part of a Chartered Accountant may notattract any of the provisions in the schedule and may not therefore, beregarded as falling within the first part of Section 22; but as the definitiongiven by Section 22 itself purports to be an inclusive definition and as thesection itself in its latter portion specifically preserves the larger powers andjurisdiction conferred upon the Council to hold inquiries under the Section21, Sub-section (10, it would not be right to hold that such disciplinaryjurisdiction can be invoked only in respect of conduct falling specifically andexpressly within the inclusive definition given by Section 22.  Section 8, sub-sections (v) and (vi) also support the argument that disciplinary jurisdiction
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can be exercised against chartered accountants even in respect of conductwhich may not fall expressly within the inclusive definition contained inSection 22.Hence, if a member of the Institute is found, prima facie, guilty of conductwhich, in the opinion of the Council, renders him unfit to be a member of theInstitute, even though such conduct may not attract any of the provisions ofthe schedule, it would still be open to the Council to hold an inquiry againstthe member in respect of such conduct and a finding against him in such aninquiry would justify appropriate action being taken by the High Court….”10. In Council of Institute of Chartered Accountants of India vs. Mukesh ArshaAIR 2004 Guj.164, Gujarat High Court had observed that even if a member of theInstitute is found guilty of a conduct which in the opinion of the Council renders himunfit to be a member of the Institute, it would be a professional misconduct thoughsuch conduct may not attract any of the provisions of the schedule.  It would be opento the Council to hold an inquiry against the member in respect of such a conductand give a finding against him after such an inquiry and to take appropriate action.
11. We, therefore, consider that non existence of Part IV prior to amendmentwould not affect the powers of the Disciplinary Committee to hold inquiry and toreturn a finding of the appellant being guilty of a conduct which was unbecoming ofa member of the Institute. We, therefore, find that this argument of the appellantholds no water.
12. The appellant did not press the plea that the disciplinary committee had nopower to punish him under Schedule I, thus this plea is not being discussed.
13. The other plea taken by the appellant is about rejection of affidavit of ShriMiglani.  Shri Miglani had faced inquiry along with the appellant and Shri Mallubefore SEBI Committee headed by Justice N.N. Goswami (Retd.).  The fact of ShriMiglani having paid various amounts to the appellant and the role of the appellant isspecifically given in the SEBI inquiry report.  These facts were taken from thedocumented record of Shri Miglani’s Company produced before SEBI.  It is recordedin the report that the bank account of Shri Miglani showed that many paymentswere made to Appellant Shri Rajiv Sharma.  Some of these payments were
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enumerated in the report.  These payments were made by cheques and only threecheques were enumerated in the report as example totaling to Rs.8.5 lakhs. None ofthe facts have been disputed by appellant.  The appellant did not prefer appealagainst SEBI orders. Shri Miglani had not stated before SEBI Inquiry Committee thatthe payments made to Shri Rajiv Sharma were in respect of personal loan taken byhim. In fact his accounts were checked to find out where the sale price of thedifferent shares handed over to him had gone and it is from these records that SEBIfound that a large amount had gone to the accounts of appellant Shri Rajiv Sharma.Shri Miglani did not file the kind of affidavit before SEBI as he filed before theDisciplinary Committee of the Institute nor Shri Rajiv Sharma filed an affidavitbefore SEBI that the amount received by him was in lieu of a personal loan.  ShriMiglani had not appeared during the course of inquiry conducted by the Committeeas a witness of the appellant nor had appellant asked the Disciplinary Committee toexamine Shri Miglani.  Mere filing of affidavit by Shri Miglani at such a belated stageto justify the payments to Shri Rajiv Sharma that too without any supportivedocuments could not have been believed by the Disciplinary Committee.  It wasrightly considered as an afterthought.  The plea of the appellant, that Shri Miglani’saffidavit was wrongly ignored has therefore, to be rejected.
13. The other argument advanced by the appellant is that the DisciplinaryCommittee wrongly relied upon SEBI’s report in order to hold him guilty and SEBI’sreport had no evidentiary value since it was not proved by calling someone fromSEBI to prove the report.
14. SEBI had not conducted an unofficial secret inquiry into the matter. Theinquiry conducted by SEBI under the Chairmanship of Justice N.N. Goswami (Retd.)was a statutory inquiry (in which appellant & Shri Miglani participated), undersections 11B and 11C of SEBI Act and the findings of the inquiry were appealableunder Section 15T of the SEBI Act. The inquiry was conducted as per the procedure
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laid down under law by a duly constituted Committee.  The inquiry report thus is afinding of quasi judicial body and formed a public document.  Unless the report waschallenged before Appellate Authority and set aside, it attained finality.  The copy ofthe report was sent to Institute by SEBI and its authenticity or correctness has notbeen disputed by the appellant. Since the findings of Enquiry Committee hadattained finality and are based on cogent evidence, the Disciplinary Committee couldlegally rely upon the report to see what was the conduct of the appellant.
15. The facts on record reveal that appellant was closely associated with ShriM.M. Miglani in share price rigging. The initial name of Websity Infosys Ltd. wasSunrise Securities Ltd.  It was a company engaged in financial services includingfund based and non fund based activities.  Looking at the way the shares of ITcompanies were being picked up and were rising, the name of Sunrise Securities Ltd.was changed to Websity Infosys Ltd. on 6.7.1998.  Immediately after the change ofits name, the share of this company which was selling at Rs.10 on 3.8.1998 rose toRs.28.90 on 13.10.1998.  It declined to Rs. 4 on 1.1.1999 and again went up fromRs.10 to Rs.49.45 on 25.2.2000.  Trading in Websity was suspended by BSE on28.2.2000 due to irregularities but it still continued to trade at BSE where it uppedto Rs.81.  After general decline in share prices during April, 2000, its share wasRs.27.50.  It again increased to Rs.49.50 on 25.2.2000 on thin volumes.   Complaintswere received by SEBI about manipulations and preliminary investigation wasconducted in irregularities in preferential allotment of 41.82 lakh fully paid upequity shares and 4.40 lakh partly paid equity shares to 11 promoter companies ofWebsity.  Websity was also allotted 50 lakh partly paid up shares by Luner FinanceLtd., a promoter group company for consideration other than cash namelyacquisition of its running e-commerce website ‘Websonplaza.com’. Inquiriesshowed that this Website was only a registered domain with no contents except abox stating ‘under construction’.
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16. This shows that Luner Finance did not pay any consideration for allotment ofshares of WIL and WIL booked a fictitious sale of Rs.5 crores.  WIL also refused totransfer the shares purchased by different companies on the basis of legal opinionreceived by it from its advocate.  RBI wrote a letter to DSE and SEBI stating that WILhad not adhered to repayment schedule of fixed deposits as prescribed by CompanyLaw Board and it sought rescheduling time and again.  It was also informed that WILhad kept Rs.350 crores with its sister concern M/s. Luner Finance Ltd. as shareapplication money.   The RBI directed that WIL be directed to revert to its earliername.  Statement of Shri Miglani made before SEBI and his written arguments givenbefore SEBI would show that Shri Rajiv Sharma, auditor of WIL used to meet himfrequently for delivering shares and collection of cheques.  At times when there wasdownward freeze in shares of WIL, then he (Shri Miglani) and Shri Mallu used topurchase the shares (to raise their price).  He categorically stated that WIL was notdoing any activity worth its name.  It was plain piece of paper for which there wasmad rush among the people.  The promoters capitalized on the same and tried tosell as many shares as possible.  This process of rising share prices started withchange in the name of the company from Sunrise Securities Ltd. to Websity InfosysLtd. (WIL).  Initially, there was no trading in the shares.  Few shares were given tohim (Miglani) to meet his nominal sale.  When the software boom started, the salewas made through Shri Miglani and accounts were opened with brokers by ShriMallu and the appellant and payments were received from brokers by both of themdirectly. Four jumbo lots of 25,000 shares each in physical form were transferredby Shri Mallu in the name of Shri Miglani to meet exigencies because there was acompulsory demat trading order already issued. These shares were laterdematerialised and credited to the account of Shri Miglani.
17. After considering the entire evidence, the Inquiry Committee of SEBI hadcome to conclusion that Shri Miglani had rigged share prices at the behest of ShriMallu and Shri Rajiv Sharma.  The deliveries for shares sold were mostly given to
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Shri Miglani by Shri Rajiv Sharma and Shri Rajiv Sharma had received manypayments from Shri Miglani including Rs.8.5 lakhs by way of three cheques as statedabove. The appellant who participated in the inquiry before SEBI admitted that itwas he who introduced Shri Miglani to Shri Mallu in 1991 and Shri Miglani wasgiven a verbal assignment for creating awareness in the shares of WIL.  He alsoadmitted that Shri Miglani used his cabin at 1102, Tolstoy House, Tolstoy Marg for2-3 weeks before May, 2000.  Shri Rajiv Sharma was confronted by EnquiryCommittee about the payments received by him.  He was not able to explain thereasons for payments by Shri Miglani to him.
18. The inquiry committee of SEBI concluded that on the basis of recordsgathered and investigations and statements recorded, that Shri Rajiv Sharma wasacting in nexus with Shri Miglani in aiding and abetting rigging of share prices ofWIL and creation of artificial market and thereby violated regulation 4(a), 4(b), 4(c)and 4(d) of SEBI (Prohibition of Fraudulent and Unfair trade Practices relating toSecurities Markets) Regulations, 2003.  SEBI directed initiating proceedings underSection 11(b) of SEBI Act read with Regulation 12 of the aforesaid regulationsagainst Shri Rajiv Sharma.
19. The plea taken by the appellant that the report of SEBI carries no evidentiaryvalue is a baseless plea.  The report prepared by the statutory Committee was ajudicial & public document.  An authentic copy of the report can be admitted inevidence per se without formal proof like a judgement of the court.  It was ajudgement of a quasi judicial body against the appellant.  It was a conclusive proof offindings against appellant.
20. One of the fervent pleas taken by the appellant was that it could not havebeen expected from him to retain the documents regarding loan given by him to ShriMiglani since the documents were about 8 years old. Moreover the appellant hadneither given the period and the dates of giving loan to Shri Miglani nor he had
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stated how this loan was given.  Even during arguments, the Counsel for theappellant changed his stand twice, first he stated that the loan was given in cash,then he stated that the loan was given through cheques and then again he changedhis statement and stated that he had no instructions to say how the loan was given.The appellant had not filed affidavits stating before SEBI that the amount wasreceived by him from Shri Miglani/his company as repayment of loan.  Neither ShriMiglani had taken this stand before SEBI.  This stand for the first time was takenbefore the Disciplinary Committee of the Institute.   If the loan had been given by theappellant, it would have been reflected in his income tax returns and his ownfinancial statements.  If it had been given by cheque or had been given in cash bywithdrawing money from the bank, he could have easily procured his bank accountstatement and placed the same before the Disciplinary Committee. Banks retain theentire record of transactions in the accounts of its clients for all times to come andthe ledgers of the bank in respect of live accounts are not destroyed. The appellantand Shri Miglani had not been truthful in their statements before the InquiryCommittee of Institute regarding loan transaction, they could have easily producedtheir financial statements of the relevant years or the bank statements showinggiving of loan and receiving back of this amount.  The onus to prove the fact thatloan was given and received back was on Shri Rajiv Sharma because it was his pleaand it was within his special knowledge when he gave the loan and by what mode.He miserably failed in discharging this onus after taking stand.  Mere filing ofaffidavit or oral statement is not sufficient to prove loan transaction.
21. Another plea taken by the appellant is that charge of professional misconductis in the nature of quasi criminal charge and must be proved beyond reasonabledoubt and the Disciplinary committee ignored this crucial aspect and the chargeagainst the appeal was not proved beyond reasonable doubt.
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22. The concept of beyond reasonable doubt has been debated for quite long bythe Jurists in their academic discussions as well as in Judgments. ‘Beyondreasonable doubt’ is not something which can be measured on a scale and someonecan say that the proof of a particular fact was not as per the scale.  The adjudicatingauthority after considering the evidence before it has to see whether the evidencewas convincing enough to consider the existence of a fact.  If the evidence wasconvincing enough of the existence of a fact, the fact is considered proved beyondreasonable doubt.  In this case the evidence about the involvement of the appellantin price rigging was convincing enough.  During the period when price rigging tookplace, Shri Miglani had used the office of the appellant.  It was appellant whoalongwith Shri Mallu had been handing over shares to Shri Miglani and had beenreceiving cheques from Shri Miglani.  The appellant visited alongwith Shri Miglani tothe places of various brokers and he also received payments in his accounts out ofShri Miglani’s account and his company’s account of his share of gains made due toprice rigging of shares.  There could be no better evidence to show that theappellant who was auditor of the company acted in collusion with Shri Mallu andShri Miglani to rig the prices of shares of a paper company to play fraud with theinvestors.
23. In view of our above discussion, we are of the opinion that the appellant wasrightly held guilty of professional misconduct by Disciplinary Committee.  Wetherefore, find no merit in this appeal.  The appeal is accordingly dismissed.

Justice S.N.Dhingra(Retd.) Rakesh Chandra
Chairperson Member

T.N.Manoharan Dr. Ashok Haldia
Member Member

New DelhiDated this 17th day of July, 2012


