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APPELLATE AUTHORITY(Constituted under The Chartered Accountants Act, 1949)
APPEAL NO. 06/ICAI/2012IN THE MATTER OFMahender Kumar Mahajan, (M No.008836)61/19, Ramjas Road,Karol Bagh, New Delhi -110 005. ………..Appellant(through: Ms. Vibha Mahajan Seth, Advocate)versus1. Institute of Chartered Accountants of India,ICAI Bhawan, Indraprastha Estate, New Delhi-110002.2. Anil Kaushal,Managing Director,M/s Indo Rolhard Industries Ltd. (In Liquidation)1-E/2, Jhnadewalan Ext. New Delhi-110 055.Also at:A- 259, Meera Bagh,New Delhi – 110 087 ………….Respondents(through: Sh. Rakesh Agarwal, Advocate of Respondent No. 1Sh Manoj Kumar Garg, Advocate for Respondent No. 2)

CORAM:

HON'BLE THE CHAIRPERSON
HON'BLE Mr. RAKESH CHANDRA, MEMBER
HON’BLE Dr. ASHOK HALDIA, MEMBER
HON’BLE Mr.T.N.MANOHARAN, MEMBERDate of Hearing: 5th May, 2012Date of Judgment: 17th July, 2012

O R D E RThis appeal has been preferred by Appellant Sh. Mahender Kumar Mahajanagainst the order dated 1st February, 2012 whereby the Disciplinary Committee ofthe Institute of Chartered Accountants of India (“Institute” for short) awarded apunishment of removal of the name of the appellant from the register of Membersfor a period of one year. The Disciplinary Committee vide its report dated 17thOctober, 2011 had held the appellant guilty of professional misconduct fallingwithin the meaning of clause (11) of Part I of First Schedule and clause (4) of Part Iof Second Schedule of the Chartered Accountants Act, 1949 as amended in 2006.
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2. The facts giving rise to the present appeal are that one Shri Anil Kaushal,Managing Director of Indo Rollhard Industries Ltd. (IRIL) on behalf of the Companyfiled a complaint against the appellant. In his complaint Shri Kaushal had allegedthat the appellant was the senior partner of the Auditor Firm M/s. Kumar Mahajan &Company, Chartered Accountants (“firm” for short).  The other partner in the firmwas his younger brother. The appellant was also Director & Chairman of theCompany Indo Rollhard Industries Limited (IRIL) since its incorporation on 10thJune, 1981 till 26th February, 2000. The firm of the appellant acted as statutoryauditor of M/s. IRIL from 10th Jaune, 1981 till 22nd March, 2003 despite appellantbeing Chairman & Director of IRIL. The other allegation made by the complaint wasthat M/s. Kumar Mahajan & Company, expressed its opinion on financial statementsof IRIL and gave, the auditors’ reports of the company till 2001 despite the fact thatthe appellant, a partner of the firm, had substantial interest in IRIL as he & his familyheld substantial shares of the Company. It was also alleged that IRIL had propertyat Vill. Jhakoda Tehsil Bahadurgarh, Distt. Rohtak which was disposed off on 22ndJune, 1996 by Power of Attorney of the Company in pursuance of a Board resolutionpresided over by the appellant as Chairman of IRIL; but this property wascontinuously shown as assets of the Company by appellant’s audit firm in all auditedfinancial statements till 2002-03.  This mis-statement was carried over by the firmM/s. Kumar Mahajan & Company, deliberately and was corrected only when newauditors were appointed in 2003-04.
3. As is evident from the report of the Disciplinary Committee, the DisciplinaryCommittee found the appellant guilty of professional misconduct on first two countsnamely that the appellant was doing business, being a director & Chairman of M/s.IRIL simultaneously along with his profession of chartered accountancy and secondthat despite having substantial interest in M/s. IRIL, the appellant’s firm wasstatutory auditor of M/s. IRIL.
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4. We have heard the learned Counsels for the parties and perused the materialon record. The appellant has assailed the order of the Disciplinary Committee onvarious grounds stated below:-
i) The complaint filed against the appellant was time barred.  The appellant hadresigned from Directorship of M/s. IRIL on 8th July, 1999 and the complaintwas made on 19th December, 2007 i.e. after more than 7 years.ii) The alleged misconduct pertained to a period prior to amendment of theChartered Accountants Act, 2006 whereas the Disciplinary Committee hadconsidered misconduct alleged against the appellant under the amendedSchedules of Chartered Accountants Act.  The amendment to the Act wasdone in 2006.  The conduct of the appellant could not have been consideredunder the amended provisions of the Chartered Accountants Act.  Theappellant had resigned as Director on 8th July, 1999 and the appellant’s firmhad stopped conducting the audit after 22nd March, 2003 i.e. the date of itsresignation.  The alleged misconduct could only have been considered underthe un-amended schedules of Chartered Accountants Act, 1949.  The cause ofaction for filing the complaint had ceased to exist because of the resignationof the appellant as well as his firm, more so since the Act itself had beenamended, but the Committee erroneously applied the provisions of theChartered Accountants (Amendment) Act, 2006. The entire proceedingsbefore the Disciplinary Committee, therefore, stood vitiated on account ofjurisdictional error.iii) The removal of the name of the appellant from the register of members for aperiod of one year was illegal and not in consonance with the provisions ofpre amendment Chartered Accountants Act. Thus the punishment awardedto the appellant was not as per law, therefore, was not sustainable in the eyesof law.  Under the provisions of old Act, there was no distinction between aDirector simplicitor and a Managing Director or whole time Director.  The
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conduct of the appellant would not come in the category of professionalmisconduct under the old Act even if the appellant continued as Chairman ofIRIL.iv) The Disciplinary Committee committed irregularities while conducting theinquiry and despite specific objections of the appellant, it did not ask forproduction of original minutes book of Director’s meeting and General Bodymeetings and other records of the company.v) The Disciplinary Committee erred both in law as well as on facts in includingshare holding of the Members/relatives of the appellant while arriving at hissubstantial interests for the purpose of clause (4) of Part I of SecondSchedule of the Chartered Accountants Act.  The Second Schedule of the Actnowhere specifies the term 'relative’ and speaks of only substantial interestof the member, members firm or of partner of members’ firm in the businessor enterprise.  The Disciplinary Committee was, therefore, not justified inincluding the share holding of relatives of the appellant while considering thesubstantial interest of the appellant.vi) The findings of the Disciplinary Committee that the appellant being asignatory to the Memorandum of Association of M/s. IRIL and being theChairman of the Company was involved in day to day affairs of the companywere incorrect and unwarranted.  There was no restriction on a CharteredAccountant on being a promoter or signatory to the Memorandum andArticles of Association of any company in terms of Code of Ethics issued bythe Institute. The fact of the appellant being Chairman and signatory to theMemorandum of Association of M/s. IRIL would, therefore, not fall within thedefinition of “professional misconduct” under un-amended CharteredAccountants Act or under amended Chartered Accountants Act.  Theappellant had sent a query to the Institute about a Chartered Accountantbecoming Director and the Institute vide its letter dated 1st July, 1978 had
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informed him that in pursuance of clause (11) of Part I of First Schedule,permission of the Council was not required in case of a member of theInstitute becoming a Director of a Company.
5. It is not disputed that M/s. IRIL was a company started by the Appellant whowas already a practicing Chartered Accountant & senior partner of M/s. KumarMahajan & Company a Chartered Accountant firm. The office of firm was situated at1-E/2, Jhandewalan Extension (rear side), New Delhi and M/s. IRIL wasincorporated at this very office of the appellant by the appellant and the registeredoffice of M/s. IRIL was also at 1-E/2, Jhandewalan extension (rear side), New Delhi.The appellant in the Memorandum of Association of the Company was shown asChairman. The appellant constituted this company giving address of his firm not forthe purpose of charity but for the purpose of doing business.  There is no doubt thata Chartered Account can become Director of a company and can also participate inincorporation of a company.  However, a member of the Institute practicing as aChartered Accountant could not carry on any other business or occupation withoutpermission of the Council even under Clause (11) of Part I of First Schedule ofunamended Act.  A Chartered Accountant under unamended schedule could becomea Director of a company only if he or his partner had no interest in the company asauditor. It is also undisputed that M/s. Kumar Mahajan & Company, the appellant’sfirm was Auditor of M/s. IRIL from the very beginning i.e. from the date of itsconstitution itself. Initially, M/s. IRIL was a Private Limited Company and appellantheld 25% shares. However, later on IRIL was converted into a Public Limitedcompany on 8th October, 1994, M/s. Kumar Mahajan & Company, continued to be itsstatutory auditors and continued auditing the financial accounts and statements asstatutory auditor of the company till 22nd March,2003 i.e. date the of theirresignation.
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6. It is undisputed that the appellant and his relatives were having shareholding in M/s. IRIL.  However, the extent of their share holding has been a subjectmatter of different assertions. Before the Disciplinary Committee the appellant hadhimself stated that his shareholding along with his family members would bearound 20% or more.  The Disciplinary committee after inquiry came to conclusionthat the appellant along with his family members was holding 21.85% share in thecompany as on 30th September, 1997.  However, the winding up order passed by theHigh Court of Delhi on a petition moved by the appellant, copy of which is reliedupon by the appellant, shows that the appellant had claimed shareholding of himselfand his family members as 36.7%. Similar finding is given by the Registrar ofCompanies before whom the appellant and his family members claimed to have36.7% shares.
7. It is also undisputed that the appellant had filed winding up petition againstM/s. IRIL on the ground that M/s. IRIL owed an amount of Rs.59,06,780 to him andvarious companies under his ownership and control. However, during argumentsbefore High Court with a view to avoid getting into dispute about the amount owedby M/s. IRIL, he highlighted the amount owed by M/s. IRIL to him alone. He claimedthat M/s. IRIL was personally indebted to him to the tune of Rs.7,50,000 which wasa loan advanced by him and the company was unable to pay.
8. After IRIL had become a public limited company, the authorized share capitalof the company was 2 crores divided into 20 lakh shares of Rs.10 each.  Paid upcapital of the company was Rs.66,36,000, the business of the company had beencarried on smoothly up to 1999 where after the company had run into roughweather (as stated in the order of the Delhi High court in Company petition No.136of 2005 filed by the appellant).  Apart from appellant, his son Vikas Mahajan wasalso a shareholder of the company.
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9. The learned counsel for the respondent has vehemently argued that theappellant was running various companies & firms and not only M/s. IRIL.  He hasspecified the names of several firms in his reply.  This fact also finds support fromthe judgment of Delhi High Court on winding up petition filed by the appellantwherein he has given break up of total amount due to him and his other concerns.All these facts show that the appellant had been involved not only with of M/s. IRILbut was actively involved in several other concerns that were having dealings withM/s. IRIL.
10. In the light of these undisputed facts, the grounds of appeal of the appellantare to be considered.
11. The first ground taken by the appellant is that the complaint/informationgiven by the complainant was time barred.  This ground must fail.  There is noperiod of limitation prescribed under the Chartered Accountants Act for filing acomplaint nor a period of limitation is given under any other Act.  Rule 12 of Chapter2 of Chartered Accountant Procedure for Investigation Rules, relied upon by theappellant does not specify a period of limitation but only gives discretion to theDirector (Discipline) not to entertain a complaint after 7 years if there was nopossibility of evidence coming forward due to long gap of time.  The discretion laiddown in Rules cannot over-ride the provisions of the Act where no limitation is laiddown.  Even otherwise, this discretion has to be exercised judiciously.  If there wasno lack of evidence and the complainant was in a position to provide sufficientevidence in respect of the professional misconduct of the member of the Institute,the complaint cannot be rejected on the ground of delay or latches.  In the presentcase, the complainant made allegations of a misconduct for which sufficientdocumentary proof was available with complainant Company. The shareholding ofthe appellant, his being Chairman/Director of M/s. IRIL, audited balance sheets,various statutory forms mandatorily required to be filed with ROC etc. was sufficient
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evidence to bring on record by the complainant to substantiate the allegations madeby him and there was no reason for the Director (Discipline) not to entertain thecomplaint on the ground of possible non-availability of the evidence.  The Director(Discipline), therefore, rightly entertained the complaint.
12. The next ground on which the appellant assailed the order of DisciplinaryCommittee is that the alleged misconduct pertained to the period prior toamendment of Chartered Accountants Act, 2006 and therefore could not be goneinto by the Disciplinary Committee and in any case the alleged misconduct was to beconsidered under un-amended provisions of Chartered Accountants Act.  But theDisciplinary Committee has considered the misconduct under schedules ofChartered Accountants Act as amended in 2006.  The counsel for the appellantrelied upon the judgement in the matter of T. Barai Vs. Henry Ah Hoe and Anr. (AIR1983 SC 150(1).  In the cited case, the accused had committed offence on 16.8.1975under section 16 (1) (a) of Prevention of Adulteration Act when the offence waspunishable with imprisonment for life.  However, the law was amended by CentralGovt. and the offence became punishable with reduced punishment.  The Court heldthat the accused would get benefit of reduced punishment because of theamendment.  It was observed by Hon’ble Supreme Court that a person accused ofcommission of an offence has no right to trial by a particular court or by a particularprocedure.
13. It is settled law that an offender has no vested right in the procedure andprocedure for trial can be amended by the legislature and offender will have toundergo the trail as per amended procedure.  However, the accused has vested rightin substantive law.  If an act was not an offence at the time when it was committed,but was declared offence later on, he cannot be punished under the amended actdue to later declaring the act as an offence.   In view of the legal position, it is to be
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seen whether the misconduct of the appellant was not misconduct under un-amended provisions of the Chartered Accountants Act.
14. The professional misconduct has been defined under Section 22 of theChartered Account Act as amended.  The definition of professional misconduct evenprior to 2006 was as under:-

“For the purpose of the Act, the expression “professional misconduct” shallbe deemed to include any act or omission specified in any of the Schedules,but nothing in this Section shall be construed to limit or abridge in any waythe power conferred or duty cast on the Council under sub-section (1) ofSection 21 to inquire into the conduct of any member of the Institute underany other circumstances”
15. The present definition of misconduct reads as under:-

“For the purpose of this Act, the expression “professional or othermisconduct” shall be deemed to include any act or omission provided in anyof the Schedules, but nothing in this Section shall be construed to limit orabridge in any way the power conferred or duty cast on the Director(Discipline) under sub-section (1) of Section 21 to inquire into the conduct ofany member of the Institute under any other circumstances.”
16. The changes which have been introduced in the amended act werenecessitated because of the change in procedure for conducting of enquiries whileearlier the duty for taking decisions against the member was of the Council. Afteramendment this duty was conferred on Director (Discipline) and other authoritiescreated under the Act.  However, the substantial definition remained the same.  TheFirst Schedule and the Second Schedule of the Act as prescribed before and after theamendment are almost the same.  However, the Schedules, whether under amendedact or un-amended act, only describe certain conducts as professional misconduct
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and are not exhaustive as is clear from the definition of professional misconductgiven under Section 22.  The professional misconduct of a Chartered Account is notlimited to conduct specified in two Schedules.  This is also clear from the Judgementof Supreme Court in ‘Institute of Chartered Accountants Vs B. Mukherjia (1958) ISCR 371’ that the name of a Chartered Accountant can be removed from register ofmembers for a professional misconduct not covered in either of the Schedules.
17. The appellant has contended that under the un-amended schedule it was notnecessary for him to obtain permission of the Council for becoming a Director orengaging as a Chairman or Managing Director.  It will be beneficial to reproducenecessary provisions as contained in First & Second Schedule of un-amended Actregarding professional misconduct.  The clause (11) Part-I of First Schedule andClause (4) of Part-I of Second Schedule read as under:-

“The Chartered Accountant shall be deemed to guilty of professionalmisconduct if he
Clause 11 of Part-I of first schedule (un-amended) reads:
Engages in any business or occupation other than the profession of charteredaccountant unless permitted by the Council so to engage
Provided that nothing contained herein shall disentitle a charteredaccountant from being a Director of a company unless he or any of hispartner is interested in such company as an auditor.
Clause 4 of Part I of Second Schedule reads:
(4) expresses his opinion on financial statements of any business or anyenterprise in which he, his firm or a partner in his firm has a substantialinterest unless he discloses the interest in his report.
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18. The professional misconduct for which the accused has been found guiltywas very much there in the un-amended Act also.   Thus the appellant’s contentionthat his conduct was not ‘misconduct’ under the un-amended Act is baseless.  Hisother contention that the proceedings before the Disciplinary Committee as well asbefore Director (Discipline) were vitiated also has no force.  As already observed,the appellant had no vested right in the procedure of enquiry in respect ofmisconduct committed prior to amendment of the Act.  The disciplinary proceedingscould be initiated under the amended act as per amended procedure.
19. In view of clause (11) of Part-I of First Schedule, the appellant could not havebeen or continue as a Director or Chairman of IRIL since his firm was the auditor ofthe company.
20. The appellant right from 1981 had been the Chairman of this company.  Aperusal of Memorandum of Articles of Association of the Company would show thatthe management of the company under article 39, 40, 41 and 43 was entrusted tothe Chairman, Managing Director and Director of the company.  He was theChairman of the company from day one and continued to be the Chairman of thecompany till he resigned from the company.  Though he claims that he resigned inJuly, 1999, the complainant claimed that he resigned in 2000.  A bare look into thedocuments filed by the complainant and not denied by the appellant either beforethe Disciplinary Committee or before the Appellate Authority would show that theappellant had presented the director’s report in the Annual General Body meetingheld on 2nd September, 1999.  His duly signed report was annexure ‘A’ to theresponse given by the complainant to his written statement regarding his date ofresignation.  His signature also appear as Chairman of the meeting on Boardresolution dated 27th March, 2000 whereby it was resolved by the Board thatcurrent account of IRIL with PNB Swami Nagar be closed.  These resolutions signedby him do not support his contention that he had resigned in July, 1999.
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21. It is pleaded by the Counsel of the appellant that by just being Chairman, theappellant could not said to be involved in business of the company and it was not aprofessional misconduct if he was a Director of the company.  The Counselsubmitted that there was no term as Chairman defined either in company law oranywhere else. Chairman was a person who would chair the meetings and theappellant used to chair the meetings whenever he was present.  He was otherwisenot involved in the business of the company and merely chairing the meetings doesnot make him conducting business of the company.
22. Business of the company, whether it is a private limited company or a publiclimited company, is conducted by the Board of Directors.  When the company is aprivate limited company, the Directors on Board are more closely associated withthe business and they have to take care of day to day business of the company.  It isclear from the Memorandum of Articles of Association of the Company IRIL of whichthe appellant was a Director and Chairman that business of the company was to belooked after by the Chairman (appellant), Managing Director and other Directors.The fact that the appellant was equally involved in the business stands  evenotherwise proved from the facts brought on record and we have no hesitation incoming to conclusion that the Disciplinary Committee rightly held that the appellantwas guilty of professional misconduct under clause 11 of Part-I of First Schedule.The admitted facts disclose that the appellant was not only involved in business ofIRIL  but actually was running other companies and firms also and was havingdifferent business activities. In the petition filed by appellant before the Court, theappellant had categorically stated that M/s. IRIL was indebted to the tune ofRs.59,06,780/- to him personally and to his other concerns and various companiesunder his ownership and control.  This simply shows that the appellant was actuallyrunning several companies as a business person. This is also clear from theaffidavits and letters filed before the Hon’ble High Court in winding of petitiongiving details of money owed by IRIL towards him and companies owned by him.
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The respondent no.2 has placed on record some of the letters written by appellantto IRIL on behalf of these companies wherein he had asked for refund of the amount.One letter has been written on behalf of M/s.  Steel and General Mills Company Ltd.as a Director and is signed by the appellant on 26th July, 2001, other letter is writtenon behalf of M/s Solas Export Private Ltd. wherein the appellant has signed as aDirector and demanded the dues and the third letter is on behalf of M/s ParwasInvestment Private Ltd. wherein the appellant had again signed as Director anddemanded back the money and the fourth letter is written on his own behalf.  Theappellant had also given his personal guarantee to secure the loan taken by IRIL.  Inthe resolution passed on 5th December, 1998 by IRIL where the appellant hadpresided as Chairperson, it was resolved that the negotiations with Vijaya Bank forthe purpose of availing loan shall be conducted either by the appellant or by otherDirectors jointly or  severely and the terms of loan shall be finalized.  This resolutionand other documents make it abundantly clear that the appellant was not a Directorsimplicitor, but was actually involved in the business of IRIL right from day one andhe was simultaneously Chartered Accountant of the company.
23. A Chartered Accountant is considered as a professional expert capable ofbeing a financial watchdog of analyzing the financial health of company and auditingthe accounts of company so as to bring forth the irregularities, if any, committed bythe company.  In this case, the appellant was Chairperson of the company, he and hisfamily held about 36% shares in the company and he was also the personresponsible for statutory audit of the company.  Although in his firm his ownbrother was also there but when the Institute wrote letter to the firm as to who wasresponsible for the audit of IRIL, the firm replied that the appellant was responsiblefor the conduct of the audit. Thus practically the appellant was the auditor of thecompany in which he was Chairman and also a shareholder. He continued to be theauditor of a public limited company of which he was Director and Chairman and inwhich he and his family were having substantial share holding.
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24. The argument advanced before the Appellate Authority in respect of 2ndcharge was that substantial interest should not be defined as per the regulationrelied upon the Disciplinary Committee and 20% shareholding was not a substantialinterest.  This argument must fail in view of the fact that appellant and his familywas having more than 36% shares.  Despite he and his family having 36% shares inIRIL, he audited the accounts of IRIL (as his CA firm has taken the stand that he wasresponsible for the audit) and did not disclosed in the audit report about his interestor interest of his family.  The Disciplinary Committee rightly held him guilty ofmisconduct under 2nd charge.
25. The counsel for appellant relied upon certain decisions of the DisciplinaryCommittee in the cases of professional misconduct.  One decision is in respect of CARamesh Duggar and the other decision is in respect of CA Mohan Prasad Kala.  InRamesh Duggar case, the member had not taken prior permission of the Institute forengaging himself as full time Director of a company besides holding certificate ofpractice and in Mohan Prasad Kala Case, the member apart from being in full timepractice was Director of several companies and was also proprietor of a firm and hegot his other partners of Chartered Accountancy firm, Mr. R. Duggar appointed asAuditor of the company in which he was Director. The Chartered Accountant in firstcase was held not guilty and in 2nd case was held guilty under clause (4) of Part-I ofSecond Schedule for not disclosing the interest in the audit report.  It is argued thatthe appellant also should be held guilty only under clause (4) of Part-I of the SecondSchedule.
26. A perusal of the proceedings before the Disciplinary Committee in the matterand the decisions of the Disciplinary Committee relied upon by the appellant insupport, shows that Disciplinary Committee and Council of the Institute had beenacting in a very casual manner and had not been taking professional misconduct ofmembers seriously. It has also been noticed that the punishment(s) awarded have



Sample Copy

Appeal No. 06/ICAI/2012 Page 15 of 16

also been very minor or almost no punishment even in cases of serious violations.Further, the Appellate Authority is not bound by the opinion of DisciplinaryCommittee or Council cited before us.
27. One plea taken by the appellant is that the Disciplinary Committee whileconducting enquiry did not ask for production of the original minute books ofDirector’s meetings or AGM.  It was for the Disciplinary Committee to considerwhether or not calling of any records was necessary for deciding an enquiry beforeit. If the Disciplinary Committee found that the material already available on recordwas sufficient to come to a conclusion about the allegations made against theChartered Accountant, it was not necessary for the Disciplinary Committee to callfor all additional evidence.
28. It is also submitted by the appellant that removal of the name of theappellant from the register of members for a period of one year was illegal and wasnot in consonance of provisions of the old Act 1949.  Thus the punishment awardedto the appellant was not as per law and there was not sustainable in the eyes of law.The professional misconduct under  clause (11) Part I of First Schedule and clause(4) of Part-I Second Schedule (unamended) attracted punishment of  reprimand orremoval of the name from the members register for such period not exceeding fiveyears as the Council may think fit.  Thus the powers given to the Council was toaward punishment of removal of a person from register of members for a period notexceeding five years and in case the Council thought that the member should beremoved more than five years or permanently it was supposed to refer the matter toHigh Court.   Thus to say that the punishment of removal of appellant’s name for aperiod of one year by the Disciplinary Committee was contrary to the provisions oflaw was not correct.
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29. In view of the foregoing discussions, we find no infirmity in the impugnedorders passed by the Disciplinary Committee to interfere with. The appeal isaccordingly dismissed.
Justice S.N.Dhingra(Retd.) Rakesh Chandra

Chairperson Member

T.N.Manoharan Dr. Ashok Haldia
Member Member

New DelhiDated this 17th day of July, 2012


