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ORDER 

 

The appellant is a practicing Company Secretary and he stands held 

guilty of committing professional misconduct by the Disciplinary 

Committee of the Institute of Company Secretaries(‘Institute” in short) 

established under Section 21B of the Company Secretaries Act,1980(‘Act 

of 1980’ in short) and has been awarded punishment of ‘Reprimand’ and 

fine of Rs.5,000/-. Feeling aggrieved by the order dated 12th January, 

2015 of the Disciplinary Committee holding him guilty of professional 

misconduct and the order dated 22nd July,2015 awarding him the said 
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punishments the appellant has preferred this appeal under Section 22 E 

of the Act of 1980. 
 

The relevant facts leading to the filing of a complaint dated 10th
 

 
September, 2012 against the appellant by respondent no. 2 

herein(hereinafter to be referred as the ‘complainant’), conduct of 

enquiry into the allegations contained in that complaint and his being 

held guilty and punished can be gathered from the relevant portions of 

the complaint, appellant’s reply thereto, complainant’s rejoinder and the 

impugned order. The complainant had alleged as under: 

 
 

“I, Pramod Khosla, am a director and promoter shareholder and virtual owner of 

the company M/s Khosla Steel Industries Private Limited. I along with other 

directors of the company appointed Mr. Bishender Singh, as additional director in 

our company, so that he could arrange finance for our company. 
 
 

However, Mr. Bishender Singh along with the Practicing Company Secretary, 

Mr. Sital Prasad Swain(the appellant herein), showed us as ceased to be 

directors of the company under section 283(g), reduced our shareholding by 

showing fraudulent allotments to others and debarred us from managing the 

affairs of the company. The said Bishender Singh has taken our factory under 

illegal control by sheer criminal force and with the active support of District 

Police. We have already filed a petition with Hon’ble CLB, Kolkata Bench vide 

CP No. 216/2012 pending disposal with the said Hon’ble Bench. 
 

However, my complaint against the said professional Mr. Sital Prasad Swain is 

limited to the following grievances: 
 

Mr. Bishender Singh was appointed as Additional Director on 10.08.2011 

pursuant to section 260 and ceased to be director of the company with effect 

from 30.08.2011 i.e. the date of AGM. However, as Mr. Bishender Singh in 

connivance with Mr. Sital Prasad Swain showed himself as a promoter 

director in the Form 32 filed for his appointment as an additional director. His 

name was not removed from the MCA website as director even after AGM 

held on 30.08.2012. 
 

The professional filed Form 32 for appointment of Mr. Bishender Singh as an 

Additional Director by using our digital signature and didn’t attach the Board 

Resolution that was passed by the Board of Directors of our 

company…………………………………………………………………………………………………………… 



After getting appointed as Additional Director (though shown as promoter 

director in the Form 32 filed by the said professional) the said Mr. Bishender 

Singh refused to finance the company and seized the factory owned by the 

company by criminal force with the active support of District Police. 
 
A director Mr. Kishore Khosla resigned from directorship of the company on 

20.12.2011 and a Board Meeting was held on the same day accepting his 

resignation. I was also present in that Board Meeting and I was duly authorized to 

file the From 32 and which is also mentioned in the Form 32 which was filed on 

21.12.2011……………………………………………………………………............................... 
 
First of all, Mr. Bishender Singh didn’t arrange finances for our company 

rather took our factory in his illegal control by sheer criminal force and to 

further the misappropriations and mischiefs Mr. Bishender Singh in 

connivance with the professional filed a Form 32 for the removal of my wife 

Mrs. Sarita Khosla and myself and showed us as ceased to be a director from 

the company under section 283(1)(g) on 27.02.2012. 
 
However, a Board Meeting was duly held on 20.12.2011 for accepting the 

resignation of Mr. Kishore Khosla and we were present at that Board Meeting . So 

three months has not elapsed from the date of last Board Meeting on 27.12.2012 

and therefore section 283(1)(g) was not applicable in our case. 
 
The professional should have been diligent before filing the Form 32. The 

Form 32 was also available in the MCA website and the professional should 

have taken appropriate steps before filing the form 32 for our 

removal…………………………………….......................................................................... 
 
The professional also did not follow the circular issued by Ministry of 

Corporate Affairs bearing Circular No. 1/2012 dated 10.02.2012 where reason 

for removal is mandatorily required to be attached when there is a cessation 

of any directors is affected. He could have figured out the Form 32 filed 

earlier for resignation of Mr. Kishore Khosla showing the Board Meeting. 

Obviously then as three months has not elapsed from that date, question of 

cessation under section 283(1)(g) did not arise which could have been 

apparent even to a bystander. 
 
However, Mr. Sital Prasad Swain didn’t do his duty in so inquiring by reason 

connivance with the said Mr. Bishender Singh rather than lack of knowledge. 

He attached some receipts of Speed Post showing some letters sent to us on 

22.07.2012 and on that basis and that irrelevant and false ground the 

professional showed our removal from Directorship of the Company. 
 
We received a mail from ROC seeking our cessation. We immediately mailed to 

ROC, Patna informing him about fraudulent filing by a person who was not a 

director of the company and took advantage of his name appearing at the MCA 

wrongly.................................................................................................................. 



 
We approached the Professional, we asked for the following explanations; 

 
Mr. Bishender Singh was not a director of the Company, then how could he 

call a meeting and file Form 32 for our removal. You were well aware that 

he was appointed only as an additional director of the company. 
 

We did not receive any notice of Board Meeting. As per law notice of 

meeting is mandatory and any person(a director obviously) who calls and 

convenes a Board Meeting must ensure that the notices are reached to all 

the directors. As a company secretary you are expected to know the 

requirement and therefore verify the same. 
 

We have conducted a meeting on 20.12.2011 and therefore section 

283(1)(g) of the Companies Act,1956 was not invokable at all then how 

could you file such a form by putting your digital signature. 
 

Mr. Bishender Singh also in connivance with the professional allotted shares 

to two companies and reduced our shareholding by such illegal 

allotments……” 
 
 

The appellant refuted all allegations leveled against him by the 

complainant. The relevant portions from his written statement dated 10th 

November,2012 submitted to the Director(Discipline) of the Institute 

when he was required to respond to the complaint are as under:- 

 
“The complainant has made all sorts of baseless allegations and commented on 

the conduct of the undersigned just to make me and escape goat and pass on 

the buck to my shoulders and thereby to smartly cover up all his series of 

violations and illegal conduct. 
 

..................... As mentioned earlier, it will be evident from the Annual Return of 

the Company, as available from the MCA portal that the AGM for the year 2011 

was held on 18.08.2012 and not on 30.08.2011 as alleged or at all. The Auditor 

has issued the Audit Report of the Company w.r.t. the financial year ended on 

31.03.2011 only on 14.05.2012 and thereafter the AGM was finally held on 

18.08.2012............................................................................................................ 
 

The Complainant himself digitally signed the form and now he cannot challenge 

what he had signed. It is submitted that if the Complainant wanted to attach 

any resolution then he could have attached the same and then signed the form 

instead of showing concern now after nearly more than 400 days of signing the 

same................................................................................................................... 



With respect to the sub paragraph no. 2 of the third un-numbered paragraph of 

the letter to the President, it is submitted that the veracity of the Board 

Resolution attached at Annexure B is already sub judice before Hon’ble 

Company Law Board, Kolkata Bench and I fail to understand how the 

contentions raised therein are in any way connected w.r.t. my signing a form 

32 w.r.t. Mr. Bishender Singh as mentioned hereinabove. I demand strict proof 

and explanation from complainant in this regard. It is further submitted that 

the Complainant has failed to provide any evidence that he gave me a copy of 

the aforesaid resolution and that he instructed me to attach the same to any 

form..................................................................................................... 
 

With respect to the sub-paragraph no. 5 of the third un-numbered paragraph 

of the letter to the President, it is submitted that the contentions raised therein 

is already sub judice before Hon’ble Company Law Board, Kolkata Bench. It is 

pertinent to note here that due notices were served upon the Complainant, 

copy whereof has been attached by the Complainant himself and I fail to 

understand the issue which he desires to raise. I demand strict proof and 

explanation and to the point reference as to under which legal provision he has 

alleged that the undersigned should been diligent? It is submitted that utmost 

care and diligence was exercised by me before certifying the aforesaid form. I 

have duly verified the details of the meetings and notice to the Complainant 

and I cannot be compelled to certify, something just on the basis of what the 

Complaint has filed earlier. 
 

I have all right and it is my responsibility and duty to verify the facts afresh and 

not simply rely on the wrong and not to carry on the wrong which has been 

done by the Complainant…………………………….......................................... 
 

With respect to the sub-paragraph no. 6 of the third un-numbered paragraph 

of the letter to the President, it is submitted that the contentions raised therein 

is already sub judice before Hon’ble Company Law Board, Kolkata Bench. It is 

denied and disputed that the reason for removal has not been mentioned in 

the form, as alleged or at all. It is submitted that the reason for removal has 

been very clearly mentioned in the form and to ensure proper diligence the 

relevant extracts as well as the postal receipts are attached to the form 

itself……………………………………………………………………………..................................” 
 
 

The  relevant  portions  from  the  rejoinder  submitted  by  the 
 

complainant to the said reply of the appellant are also extracted below:- 

 
“With reference to averment made in paragraph 1(e) I would like to say that I have made 

a substantial complaint. Mr. Bishnder Singh was appointed as an Additional Director by a Board 

Resolution dated 10.08.2011 whereas he was shown as Promoter Director in Form 32 without 

enclosing a copy of Board Resolution, deliberately by the said Professional who 



signed digitally that form in connivance with the said Bishender Singh. He again filed Form 32 

for the removal of my wife, Mrs. Sarita Khosla and me and showing us a ceased to be a director 

from the company under section 283(1)(g) on 27.02.2012 without fulfilling even the basic 

conditions under section 283(1)(g). A Board Meeting was held on 20.12.2011 in which the 

resignation of Mr. Kishore Khosla one of the Directors of the Company was accepted and a Form 

32 was filed on the same day. In order to invoke provisions of section 283(1)(g) at least 3 

months must have elapsed from the date of previous meeting i.e. 20.12.2011. That form 32 

dated 20.12.2011 was already available on the website of MCA on the date of filing of Form 32 

showing cessation of me and my wife therefore, the same could not have done without 

connivance with the said Bishender Singh by the said Professional. 
 

With reference to averment made in paragraph 11, I would like to state that the said 

professional has intentionally filed Form 32 for appointment of Mr. Bishender Singh as 

Promoter Director of the company instead of Additional Director of the company. It is the duty 

of a Professional to give fair and correct information to ROC by filing Forms and attaching 

required 

documents…………………………………………………………………...............................................................  
..... 
 

With reference to averment made in paragraph 13, I wish to state that the said form 

32 has not been signed by the complainant. 
 

With reference to averment made in paragraph 14, I would like to say that the said 

professional has not verified the details before filing Form 32 for the cessation of me and 

my wile along with Mr. Kishore Khosla and Mrs. Veena Khosla as directors of the company. 

He gave cause of removal “as ceased to be a director from the company under section 

283(1)(g) on 27.02.2012”. However, a Board Meeting was duly held on 20.12.2011 for 

accepting the resignation of Mr. Kishore Khosla and we were present at that Board 

Meeting. Therefore, three months had not elapsed from the date of last Board Meeting on 

20.12.2011 and therefore section 283(1)(g) was invokable in our case at all. I think this is a 

serious professional misconduct.…..............................................” 
 

These allegations were looked into by the Director(Discipline) of the 

Institute, as provided under Section 21(2) of the Act of 1980, to find out 

whether a prima facie case of professional conduct was made out or not 

against the appellant justifying regular enquiry by the Disciplinary 

Committee or the Board of Discipline, depending upon the category of 

misconduct as defined in the Schedule I and Schedule II to the Act of 

1980, allegedly committed by the professional concerned. When the 

matter was looked into at that stage the appellant was called upon by the 

Director(Discipline) to submit the documents which he had relied 



upon while certifying the two Forms 32 in question. The appellant 
 

submitted his reply dated 24th  August,2013 and claimed that   for 
 
certifying the Form regarding the appointment of Bishender Singh as a 

Director he had relied upon the certified true copy of resolution dated 

10th August,2011 of the Extra Ordinary Meeting of the Company. 

Regarding the other Form 32 certified by him regarding the cessation of 

complainant and his wife as Directors w.e.f. 27/02/12 his response was 

that they had ceased to be Directors under Section 283(1)(g) of the 

Companies Act as they were absent on three consecutive meetings of the 

Board and were also not available for a continuous period of three 

months without obtaining leave of absence and also that copies of postal 

receipts, minutes and acknowledgement of registered posts had been 

annexed with the Form 32. He also submitted alongwith that reply copies 

of postal receipts, minutes etc. The Director(Discipline) vide order dated 

27th February,2014 came to the conclusion that prima facie the appellant 

had committed professional misconduct falling under Clause 
 
(7) of part I of the Second Schedule to the Act of 1980 because of his not 

having exercised due diligence and acting grossly negligently while 

certifying Form 32 on both the occasions. The matter was then placed 

before the Disciplinary Committee of the Institute which concurred with 

the prima facie view of the Director(Discipline) and decided to hold 

regular enquiry into the allegations against the appellant as provided 

under Rule 9(2)(b) of the Company Secretaries(Procedure of 

Investigations of Professional and Other misconduct and Conduct of 

Cases) Rules, 2007. Accordingly the appellant and the complainant were 

both given opportunity to put forth their respective cases before the 

Disciplinary Committee. 



From the foregoing narration the picture which emerges is that 

the professional services of the appellant were availed of by one of the 

Directors of a Company by the name of M/s Khosla Steel Industries Pvt. 

Ltd. for certifying ‘Form 32’ on two separate occasions. 

 

It is common case of all the parties that Form 32 prescribed under 

the Rules framed under the Companies Act,1956 is required to be 

submitted by the incorporated Companies with the Registrar of 

Companies, Ministry of Corporate Affairs(MCA) in different contingencies. 

Form 32 can be certified by a Chartered Accountant or by a Company 

Secretary and even by a Cost Accountant and once that certification is 

done before submission of the Form 32, which these days is done online, 

great sanctity is attached to the correctness of the contents of the Form 

and the same is acted upon without any further enquiry by the office of 

Registrar of Companies. One of the contingencies when Form 32 is to be 

submitted by a Company is when a new Director is brought on the Board 

of Directors or if some existing Director ceases to be a Director by 

removal or otherwise. It was also the common view of the counsel for all 

the parties that the standard of due diligence goes high in case when an 

existing Director is claimed by other Directors to have been removed or to 

have ceased to be a Director for any reason since immediately on 

submission of Form 32 duly certified by a Chartered Accountant or a 

Company Secretary or a Cost Accountant the information transmitted 

through Form 32 to that effect in the office of Registrar of Companies 

comes within the public domain and can be relied upon by anyone as the 

correct state of affairs of the concerned Company even though some 

wrong information had been furnished fraudulently. In the present case 

the appellant had certified the contents 



of Form 32 once when one Mr. Bishender Singh was made a Director of 

the aforesaid Company and on another occasion he certified another 

Form 32 when two of the existing Directors, the complainant and his wife, 

were to be shown to have ceased as Directors under Section 283(1)(g) of 

the Companies Act,1956. The complaint of the complainant, who 

alongwith his wife were the Directors of the said Company when 

Bishender Singh was also made a Director, lodged with the Institute was 

that while certifying Form 32 on both the occasions the appellant had not 

exercised due diligence expected from a professional and that had 

resulted in great harm to him inasmuch as he had been thrown out from 

the Company of which he was virtually the owner. The complainant’s case 

is that had the appellant exercised due diligence before signing the Form 

32 on two occasions he would have come to know that Bishender Singh 

was made only an Additional Director under Section 260 of the 

Companies Act and whose appointment came to an end on the day when 

next AGM of the Company was held which in the present case was held 

on 30/08/11(though as per the appellant it was held on 18/08/12) and, 

consequently he could not have held any Board meeting on 27/02/12 

with one more Director Neelam Khosla and passed a resolution that the 

complainant and his wife had both ceased to be the Directors under 

Section 283(1)(g) of the Companies Act because of their having not 

attended any of the Board meetings held on 11/11/2011, 13/12/2011, 

19/01/2012 and 27/02/12 . However, the appellant, as per the grievance 

of the complainant in his complaint to the Institute, helped Bishender 

Singh in achieving his illegal designs of illegal getting control of the 

Company illegally by ousting the complainant and his wife by using ‘their’ 

digital signatures while certifying Form 32 showing Bishender 



Singh’s appointment as a promoter Director and not as an Additional 

Director till the next AGM only and by not attaching the resolution dated 

10th August,2011 passed by the Board of Directors of the Company 

appointing Bishender Singh as an Additional Director only. Similarly, as 

per the case of the complainant if the appellant had exercised due 

diligence while certifying the second Form 32 showing that 

he(complainant) and his wife had ceased to be the Directors by going to 

the portal of Ministry of Corporate Affairs he would have come to know 

that there was a Board meeting held on 20/12/11 which was attended by 

the complainant and in which meeting resignation of another Director 

Kishore Khosla, complainant’s brother, was accepted and, therefore, 

Section 283(1)(g) could not have been invoked by Bishender Singh and 

Neelam Khosla for the removal of the complainant and his wife from the 

Board of Directors of the Company. 

 

The case of the appellant has been that he had exercised due 

diligence while performing his professional duty. It is the grievance of the 

appellant that neither in the complaint lodged by the complainant he had 

said anything as to what actually he should have done while certifying the 

two impugned Forms and what he had not done nor the 

Director(Discipline) as well as Disciplinary Committee had said in their 

impugned orders as to how the appellant had not done his professional 

duty of certifying the impugned Forms 32 with due diligence and if that 

had been specified he would have duly responded. He had claimed in his 

reply to the complaint before the Director(Discipline), which averment is 

to be found at page no. 96 of the appeal paper book, that the on the first 

occasion when he had certified Form 32 when approached by the 

complainant and his brother Kishore Khosla that Form was digitally 



signed by the complainant himself and his brother Director Kishore Khosla 

had also given a copy of resolution dated 10th August,2011 allegedly 

passed in the Members’ extraordinary meeting held that day for the 

appointment of Bishender Singh as Executive Director(promoter 

category)(copy of which is available in the appeal paper book at page 

no.171) (this plea was noticed by the Director(Discipline) in his prima 

facie opinion and further that no resolution relied upon by the 

complainant in the enquiry proceedings was given to him at the time of 

filing of Form 32 and as far as non filing of any resolution as an 

attachment to Form 32 is concerned there is no such requirement of law 

and so resolution provided to him by Kishore Khosla was not submitted 

with Form 32. 

 

We have considered the submissions of the counsel for the parties 

and have also gone through the records of the case produced before us 

by the Institute. 

 

From the record of the case that hearing in the enquiry before the 

Disciplinary Committee had taken place on 12th January,2015 and same 

date matter was disposed of also with the passing of the impugned order, 

which is a two page order having five paras. The first three paras of the 

impugned order, which only are relevant are re-produced below:- 

 
 

 

“1. The Disciplinary Committee considered the submissions made by 

the parties and the material on record. The Disciplinary Committee 

held the Respondent Guilty of professional misconduct under Clause 

(7) of Part I of the Second Schedule of the Company Secretaries Act, 

1980 as the Respondent without exercising due diligence certified 

and filed two Forms 32. The first Form 32 relates to the appointment 

of Shri Bishender Singh as a ‘Promoter Director’ of M/s Khosla Steel 



Industries Pvt. Ltd. whereas as per the documents the Board of 

Directors of the company had appointed him as ‘Additional Director’ 

and not as a ‘Promoter Director’ which is clearly stated in the Board 

resolution dated 19th August,2011. The other Form 32 related to 

removal of the Complainant and his wife from the directorship of M/s 

Khosla Steel Industries Pvt. Ltd. purportedly under Section 283(1)(g) 

of the Companies Act, 1956. 
 

2. The Disciplinary Committee felt that section 283(1)(g) of the 

Companies Act,1956 is not attracted in this case as three months 

were not elapsed from 20th December,2011 i.e. the date of the Board 

meeting in which the resignation of Mr. Kishore Khosla was accepted. 

Apparently, the Complainant and his wife were present in the said 

meeting.  
 

3. The Disciplinary Committee also observed that no conclusive 

evidence has been brought on record to establish that Board meeting 

of the company was not held on 20th December,2011 or was not 

attended by the Complainant and his wife. Hence, therefore thtree 

months were not elapsed as on 27th February,2012 i.e. the date of 

the Board meeting in whioch the Complainant and his wife were 

removed from the Directorship of the company purportedly under 

Section 283(1)(g) of the Companies Act,1956.”  
 

A reading of this order has disappointed us. We are 

disappointed to find that there is no discussion whatsoever about 

the pleas raised by the appellant as well as the complainant. In fact, 

this order starts with the findings straightaway which is not the 

correct way of passing final orders by a Disciplinary Body 

constituted under a statute, which in the present case is the 

Company Secretaries Act,1980, while dealing with the complaints of 

professional misconduct against professionals enrolled with the 

Institute of Company Secretaries. No decision has been given on 

any of the pleas of the parties and particularly of the appellant 

against whom enquiry had been conducted for professional 

misconduct. In this order there is nothing said as to what care 



should have been taken by the appellant while certifying the two 

Forms 32 and what he had not done which as a professional he was 

expected to do. 

 

The appellant was right in his contention that when he had 

categorically claimed that at all stages that he had exercised due 

diligence while certifying the impugned Forms and had also 

informed the Disciplinary Authorities of the Institute about the 

documents relied upon by him for satisfying himself about the 

correctness and genuineness of the contents of those Forms the 

Disciplinary Committee should have informed him during the one 

day enquiry as to what steps he was expected to have taken and 

what he had failed to take and then he would have responded 

accordingly. Even in the impugned orders no specific act of 

negligence was attributed to him. It was simply mentioned that on 

record there was a resolution of the Company which showed that 

Bishender Singh was appointed as an Additional Director while the 

appellant had certified Form 32 which showed that he was 

appointed as a promoter Director. It is undisputed that the disputes 

as to which of the two resolutions relied upon by the parties were 

subject matter of controversy before the Company Law Board, 

Kolkata and the Disciplinary Committee was not concerned about 

that controversy. All that was required to be seen, firstly by the 

Director(Discipline) and then by the Disciplinary Committee was 

whether the appellant had taken all the care before certifying the 

Forms 32 and none of them disclosed to the appellant at any stage 

as to what diligence was expected of him. So, even we are 

handicapped in considering the appeal in proper 



perspective. We cannot enter into the minds of the learned 

members of the Disciplinary Committee to find out as to what they 

considered to be acts of negligence on the part of the appellant. If 

any reasons had been given in the impugned orders as to what 

constituted due diligence on the part of the appellant in the facts 

and circumstances of this case we would have examined those 

reasons and given appropriate decision. In the absence of any 

reasons/discussion in that regard we feel that we cannot hold 

whether the appellant was guilty of professional misconduct of not 

exercising due diligence while certifying the two Form 32 on first 

occasion. Similarly nothing had been said either by the Disciplinary 

Committee or by the Director(Discipline) as to what was expected 

of the appellant while certifying the second Form 32 and what he 

had failed to do at that stage. Even the learned counsel for the 

Institute could not state before us with any certainty as to what 

steps the appellant should have taken before certifying the Forms 

in question and what would have happened if he had taken those 

steps. 

 

In the aforesaid circumstances, we feel that the only appropriate 

order which we should pass in this appeal is to set aside the impugned 

orders of the Disciplinary Committee and remand the matter back to the 

Disciplinary Committee for passing fresh orders in the light of our 

aforesaid observations after giving opportunity of hearing to all the 

parties. The appeal stands disposed of accordingly. 



The Discipilnary Committee shall complete this exercise after 

remand within four months from the date of receipt of this order after 

duly informing the parties of the date to be fixed for fresh hearing. 

 
 
 
 

Justice P.K.Bhasin (Retd.) 
 

Chairperson 
 
 
 
 

 

Dr.Navrang Saini 
 

8
th

 August,2016 Member 

 


