
Page 1 of 6 

 

BEFORE THE APPELLATE AUTHORITY 
(Constituted under Section 22A of the Chartered Accountants Act, 1949) 

 
 APPEAL NO. 06/ICAI/2014 

IN THE MATTER OF: 

M. Rajkumar                   .....Appellant  
Versus 

 
The Institute of Chartered Accountants of India and V. Ayyadurai   ...Respondents  
 
CORAM: 

Hon’ble Mr. Justice M.C. Garg (Retd.)          Chairperson 
Hon’ble Mr. Sunil Goyal            Member 
Hon’ble Dr. Navrang Saini            Member 

 
PRESENT:  
 

For the Appellant 
1. Mr. Sandeep Manaktala, Advocate  

 

For the Respondents:  
1. CA Sanjay Kumar Goel, Deputy Secretary  
2. CA Sunil Kumar, Assistant Secretary, ICAI  
3. Ms. A. Aruna Sharma, Senior Executive Officer, ICAI  

 

ORDER 

1. The present appeal has been filed by the Appellant against the Order of the 

Disciplinary Committee dated 12th September, 2011 holding the Appellant guilty of 

professional misconduct within the meaning of Clause (7) of Part-I of the Second 

Schedule to the Chartered Accountants Act, 1949 and Order dated 10th December, 

2013 awarding punishment of ‘removal of the name’ of Appellant for a period of 

six months from the Register of Members. The said clause (7) of Part-I of the second 

schedule reads as under: 

“Part-I: Professional misconduct in relation to chartered 
accountants in practice  
 
A chartered accountant in practice shall be deemed to be guilty of 
professional misconduct, if he- 
 
(7) does not exercise due diligence, or is grossly negligent in the 
conduct of his professional duties” 

 

2. Brief facts of the case, which we have noted, are that the complainant Mr. V. 

Ayyadurai, Managing Director, Millennium Software Productions India Pvt Ltd had 

filed a complaint before the Director (Discipline) of the Institute of Chartered 
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Accountants of India making various allegations of misconduct against the Appellant. 

Out of all alleged allegations, the Appellant was held guilty on the following 

allegations:- 

 
i. The complainant Company is registered with STPI as 100% Export 

Oriented Unit (EOU) and the Appellant was the statutory auditor of the 

Company. In the statements of Total Income  prepared by the 

Appellant for assessment  years 2004-05 and 2005-06, he has  claimed 

income  tax exemptions  for 90%  only whereas  under section  10A of 

the Income Tax Act, 1961 the unit is eligible for 100% exemption.  

 

ii. The Appellant has signed the report for the financial year 2001-02 

probably unaware of the changes in the auditor’s report modelled by 

the Institute of Chartered Accountants of India (ICAI).  After having 

come to know about this new audit report model, he prepared another 

audit report and submitted the same to the Company. His audit report 

for subsequent years remained the same as per the old model. Neither 

the audit reports not any of the accounts signed by him bear any date. 

 

iii. Despite several reminders, the Appellant failed to complete the audit of 

the company for the financial year 2006-07 and thus, has put the 

complainant company in great difficulty in complying with the statutory 

formalities. 

 

3. The Disciplinary Committee vide its aforesaid Order found the Appellant guilty of 

professional misconduct within the meaning of Clause (7) of Part-I of the Second 

Schedule to the Chartered Accountants Act, 1949. However, as regard various 

other charges the Appellant was held not guilty by the Committee, against which 

no objection has been raised by the complainant.  

 

4. We have noted that as regard to charge No. 1 against the Respondent 

(Appellant herein), being allegation of negligence shown by the Appellant in the 

matter of claiming exemption under section 10 A of the Income Tax Act, 1961 

for the complainant company, the Disciplinary Committee has given finding that 

the Appellant while issuing the certificate did not carry out the necessary checks 

as to whether proper books of accounts were maintained in this context.  The 

Appellant did not check as to whether the export done by the entity is entitled to 

exemption and if yes, to what extent. The Appellant was unable to offer any 
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satisfactory explanations as to why the amount of deduction was restricted to 

90%. 

 

5. Before us the Learned Counsels appearing on behalf of the Appellant and 

Respondent reiterated their submissions and arguments and also filed written 

submissions. We have also considered all the documents filed before us as well 

as before the Disciplinary Committee and have also considered all the 

submissions, oral and written of all the parties made before us. 

 
6. Pursuant to the above, in respect of this charge, without going into repetitive 

arguments of the parties, we find that vide letter dated  13th October,2011 the 

Appellant has already admitted the mistake and has mentioned that it was a  

benign error on his part and he immediately sought  to rectify it by writing letter 

to the complainant. He further prayed that it was not a negligence which may 

tantamount to misconduct. However he has made some allegations against the 

complaint about fabricating documents which prevented rectification of the 

mistake by him.   

 
7. We find that whatever may be the reason of non rectification, the fact remains 

that the appellant has not made proper claim of deduction under section 10A of 

Income Tax Act and not applied due diligence in this regard. Therefore, we find 

him guilty of professional negligence and uphold order of Disciplinary Committee 

holding him guilty under the said clause. 

 

8. As regards second charge of issuing two undated audit reports for the financial 

year 2001-02, the Disciplinary Committee has given finding that it is an admitted 

fact that the Appellant had given two audit reports for the period ended 31st 

March, 2002 and both the reports were undated.  Further, the Appellant also did 

not give any explanations with regard to the said allegation. The Committee 

noted that all the Audit Report(s) were not in line with the standards as 

prescribed by the ICAI from time to time and also did not contain the basic 
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explanations especially with regard to the responsibility of the preparation of the 

financial statements. As regard giving two different  audit reports, the Committee 

observed the view that if the Appellant was changing/revising his audit reports, 

he should have  given a reference  to the old report and the circumstances under 

which  a revised  audit report  is being issued  and ought to have ensured that all 

compliances prescribed in the Auditing Standards have been complied with. 

 
9.   The Learned Counsel Mr. Sandeep Manaktala, Advocate appearing on behalf of 

the Appellant who appeared before us, vehemently submitted that the Appellant 

is not guilty of any misconduct. He reiterated his submissions made before the 

Disciplinary Committee. We find that the Appellant has been giving evasive reply 

to this allegation. He also tried to raise objections before the Disciplinary 

Committee that this charge was not originally framed which objection was 

rejected by the Disciplinary Committee. We also find that he has denied about 

issuing two audit reports for the year ended on 31st March, 2002.  He also tried to 

argue that the Registrar of Companies has not objected to any of the audit 

reports and as such there is no default. 

 

10.    We have considered the arguments and find that there are two audit reports on 

record issued by the Appellant. Both pertains to the year ended on 31st March, 

2002 and were filed by the complainant before the Disciplinary Committee and 

Appellant was fully aware of the same. A perusal of both the audit reports shows 

that none of them is dated.  It is not known which one was issued first and which 

was issued later. However a plain reading of both the audit reports clearly prove 

that they have not been issued as per Auditing and Assurance Standards 

prescribed by the Institute of Chartered Accountants of India. 

 

11.   As regards the third charge that the appellant failed to complete the audit of the 

company for the financial year 2006-07 in time which has put the complainant 

company in great difficulty in complying with the statutory formalities, the 

Disciplinary Committee has found that it was an admitted fact that the Appellant 
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delayed the audit of the company for the financial year 2006-07. The reason cited 

by the Appellant was that since there was an Income tax raid on the company 

and on account of sworn statement given by the complainant, he required certain 

details from the company which were not provided to him and same lead to delay 

in carrying out and completing the audit. The Committee also noted that the 

company filed a petition before the Regional Director, Ministry of Corporate 

Affairs, under section 224 (7) of the Companies Act for the removal of statutory 

auditor. The Regional director vide Order dated 7th December, 2007 ordered for 

the removal of the appellant as statutory auditor of the company.  

 

12. Before us also the learned counsel for the Appellant submitted that the Appellant 

was not given proper opportunity by the Regional director for presenting his 

case. He again reiterated the same reasons for delay in the audit.  However, we 

are not convinced with the submissions of the Appellant. As Disciplinary 

Committee has also observed that if Appellant required further details / 

documents during the audit, he should have clearly informed the company in 

writing and if the company did not provide further details, he should have issued 

the audit report giving qualification, disclaimer or negative opinion, as the case 

may be, on account of non sharing of information. No such material has been 

produced by the Appellant before the Disciplinary Committee or before us. We 

have noted that in response to the charges of delay in audit by the complainant 

company, the Regional Director has observed that the relationship between 

company and auditor have strained on account of non co-operative attitude of 

the auditor. He further observed that the Auditor -Appellant has apparently been 

involving himself in various other activities apart from audit resulting in financial 

losses for the company.  We have further noted that no appeal against the 

findings given in the order of Regional Director was preferred by the Appellant 

and thus his findings have become final.  
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13.  It also appears to us that the Appellant does not have proper knowledge about the 

Auditing and Assurance Standards which prescribes various options and course of 

action for the auditor, in such situation in which he claims that he was in. Under 

the circumstances, we therefore find that the Appellant was negligent in 

performance of his professional duty without proper checking and due diligence 

and therefore, the Disciplinary Committee rightly held him guilty under clause (7) of 

Part-I of the Second Schedule of the Chartered Accountants Act, 1949. 

 
14. Further, on the issue of the punishment awarded to the Appellant, the learned 

counsel appearing on behalf of the appellant narrated the circumstances which 

have led to these lapses. He also narrated that the parties are having disputes 

before various authorities and the Appellant has reasonable cause for his conduct. 

He also submitted that the appellant always co-operated in the inquiry and has 

been truthful in his conduct and also has suffered a lot in the protracted litigation. 

He has been ruined mentally, financially and professionally in the process. 

  

15. Considering all the facts and circumstances, we are of the view that the ends of 

justice would meet if the name of the Appellant is removed from the registrar of 

members for a period of three months in place of Six months. Therefore, the 

punishment of removal of the name of the Appellant for a period of six months 

from the register of Members is reduced to three months. 

   
16. All interim stay orders, if any, are vacated. No order as to cost and accordingly 

the Appeal is disposed of. 

 

 
Justice M. C. Garg                   Sunil Goyal  

Chairperson                       Member 
 
 

Dr. Navrang Saini         
Member            
 

 
New Delhi  
Dated this 20th day of June, 2017  

 


