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BEFORE THE APPELLATE AUTHORITY 
(Constituted Under Section 22A of The Chartered Accountants Act, 1949) 

 
APPEAL NO. 03/ICAI/2016 

IN THE MATTER OF: 

V. Balakrishnan                  …...….Appellant  
Versus 

 
Institute of Chartered Accountants of India and others                   …...Respondents 
                                           
CORAM: 

Hon’ble Mr. Justice M.C. Garg (Retd.)      Chairperson 
Hon’ble Mr. Sunil Goyal        Member 
Hon’ble Dr. Navrang Saini        Member 

 
PRESENT:  
For the Appellant: 

1. Mr. K Ravi, Advocate  
 
For the Respondents: 

1. Ms. Pooja M. Saigal, Advocate appearing on behalf of ICAI 
2. Mr. Sunil Kumar, Assistant Secretary appearing on behalf of ICAI 
3. Ms. A. Aruna Sharma, Senior Executive Officer appearing on behalf of ICAI  

 

 
ORDER 

 

1. Being aggrieved of the Orders dated 8th February, 2015 and 5th October, 2015 

(Impugned Orders) passed by the Disciplinary Committee under Section 21B of the 

Chartered Accountants Act, 1949 as amended by the Chartered Accountants 

(Amendment) Act, 2006, CA. V. Balakrishnan, (Membership No. 200039), Udumalpet, a 

practicing Chartered Accountant, Appellant herein, has filed this appeal against the 

Institute of Chartered Accountants of India and others challenging the Impugned 

Orders, whereby, the Disciplinary Committee awarded punishment of holding him guilty 

under Clause (7) of Part-I of the Second Schedule to the Chartered Accountants Act, 

1949,  as amended from time to time and awarded punishment for ‘removal of name’ 

of the Appellant from the Register of Membership for a period of one year. The said 

clause (7) reads as under: 

 

“Part-I Professional Misconduct in relation to Chartered 
Accountants in Practice 
 
A chartered Accountant in practice shall be deemed to be guilty of 
Professional Misconduct, if he – 
 

(7) does not exercise due diligence, or is grossly negligent in the 
conduct of his professional duties.”  
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2. We have noted the facts of the matter inter-alia that the complainant Mr. C. 

Ramachandran had filed a complaint before the Director (Discipline) of the Institute of 

Chartered Accountants of India, against the Respondent (Appellant herein), alleging 

various charges as hereunder, that: 

 
2.1  The Respondent (Appellant herein) has falsely certified the Form No.2 of M/s 

Sreenivasa Balaji papers Pvt. Ltd (hereinafter referred to as the “Company) which 

was filed with the Registrar of Companies for the purported allotment of shares in 

the Board meeting held on 5th March, 2009 by stating that the shares were fully 

paid though accounting records (i.e. ledger printout of allottees, details whereof 

have been given below, would show that the shares were not indeed fully paid up. 

Name of the 
Allottees 

Amount to be  
received as per 
allotment 
(approved by 
the board ) 
(in Rs) 

Actual 
money 
received on 
the date of 
allotment 
(In Rs) 

Money not 
received  
as on the 
date of 
allotment 
(In Rs) 

Mr. C 
Velusamy 

55,00,000 54,01,000 99,000 

Mrs. V. 
Amrithaveni 

45,00,000 42,00,000 3,00,000 

Mr  S 
Selvaraj 

5,00,000 4,50,000 50,000 

 

2.2 The Respondent (Appellant herein) organized an investor for raising funds for his 
paper mill project and for which a Memorandum of Understanding (MoU) was 
signed. The Respondent (Appellant herein) is one of the two witnesses to the MoU. 
As per the MoU, the understanding was that between the promoters and investors, 
the equity holding will be 50:50. The Respondent (Appellant herein) had issued a 
certified of his net worth and which was instrumental in organizing this MoU. 
However the turn of events thereafter would indicate clearly that the Respondent 
(Appellant herein) had act against the complainant’s interest. By virtue of the 
allotment of shares, the Complainant’s stake has been reduce to a mere 9% holder 
as a result of which he was reduced into a minority leading to his filing a petition 
before the Company Law board. A perusal of the accounting statement would 
prove that the Respondent (Appellant herein) has taken his professional fees for 
rendering the said services. 

2.3 The Respondent (Appellant herein) had colluded with the investors who have deep 
pockets and had engaged in false certification and manipulation of the books 
accounts and records of the company. A perusal of the ledger printout containing 
the financial statement of the Company as at 31st March, 2009 given to the 
Complainant which had been verified by the Respondent (Appellant herein) and 
with the records produced by the Company before the Company Law Board would 
show the material deviations between the two set of accounts showing clearly the 
extent of manipulation of records. Even for the impugned allotment, the records 
would show that the receipt of money by the allottees is nothing but a simple 
journal entry transferring the credit balance in one or more accounts to the 
respective allottees to whom shares are allotted as per the said Form No.2. Further 
all the money he had brought and credit relating thereto in his favour have 
vanished. 

2.4 The Respondent (Appellant herein) kept in his custody the Complainant’s share 
certificate, digital signature certificate kit, minute books and books of accounts of 
the Company. A perusal of the original minutes books and share certificates would 
show that previously shares were allotted to the Complainant and presently when a 
police complaint was filed against him he stated that he had delivered the books 
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(Appellant herein) and records to the Registered Office of the Company. Till today 
he has not returned the Digital Signature Kit which cannot be lying with the 
Company. However, the Complainant had de-activated the same. 

2.5 The Respondent (Appellant herein) had also colluded with the investors and had 
assisted them in organizing a false resignation letter. The Respondent (Appellant 
herein) had sent a scanned electronic copy of the impugned resignation letter to 
the Company Secretary in practice who had certified the Form No. 32 filed with the 
Registrar of Companies. A perusal of the Complainant’s resignation letter attached 
to the Form No. 32 filed with the Registrar of Companies and resignation letter 
purported to be the original produced by the Respondent (Appellant herein) to the 
petition to the Company Law Board will clearly demonstrate the role played by the 
practicing member of the ICAI disregarding his professional duties. 

 

3. As per the Complainant, the aforesaid charges, if proved, would render the Respondent 

(Appellant herein) guilty of Professional and/or other misconduct failing within the 

meaning of Clauses (7) of Part-I of the Second Schedule to the Chartered Accountants 

Act, 1949. 

4. We have noted that the ‘Prima Facie Opinion (PFO)’ formed by the Director 

(Discipline) dated 28th January, 2012, written statement of the Respondent (Appellant 

herein) and the rejoinder of the Complainant were considered by the Disciplinary 

Committee. Pursuant to the same, the Committee on consideration agreed with the 

‘Prima Facie Opinion’ of the Director that the Respondent (Appellant herein) was 

Prima-Facie guilty of Professional and/or other misconduct falling within the meaning of 

Clause (7) of Part-I of Second Schedule to the Chartered Accountants Act, 1949 and 

decided to proceed further under Chapter-V (Procedure of Investigation of Professional 

and Other Misconduct and Conduct of Cases) Rules, 2007. The Committee directed the 

Directorate that in terms of the provisions of sub-rule (2) of Rule 18, that the ‘Prima 

Facie Opinion’  formed by the Director be sent to the parties and the Respondent 

(Appellant herein) be asked to submit his Written Statement within 21 days, in 

accordance with the provisions of these Rules. 

5. In response to the above notice, the Respondent (Appellant herein) submitted his 

further written statement duly verified on 9th May, 2012. The Complainant, thereafter, 

submitted his rejoinder duly verified on 2nd June, 2012. 
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6. We have further noted that on perusal of the documents on record, viz. the complaint, 

the written statement, the rejoinder, the ‘Prima Facie Opinion’ of the Director 

(Discipline), further written statement, further rejoinder and upon recording the written 

and oral submission of the Respondent (Appellant herein)/ his Counsel and the Counsel 

for the Complainant, the Disciplinary Committee submitted its findings as under: 

6.1 The Disciplinary Committee noted the Respondent (Appellant herein) vide his letter 
dated 9th May, 2012 had in the form of further written statement inter-alia stated 
as under:-      

a) He had verified the ledger accounts, Board resolutions submitted by the company 
before digitally signing the Form 2 of the Company. The Company was in receipt of 
Rs. 123.63 Lacs (excluding application money of the Complainant) as share 
application money against the allotment value of Rs. 105 lakhs and all such 
contributions were received from the allottees and their relatives/friends. 

 
b) He was informed by the company vide its letter dated 5th March, 2009 that consent 

letter have been received from some the applicants to transfer the funds lying in 
the name of allottees of shares of the Company. He had instructed the Company 
to pass necessary Journal entries. 

 
c) Annexure 6B is prepared by the Complainant himself. The respondent (Appellant 

herein) had no role to play in preparation of accounts of the Company. The 
statement of accounts is prepared by the accountants of the Company and is not 
audited by him. 

 
d) The digital signature kit was not left with him and hence there is no question of 

returning the same to the complainant. The same was also mentioned by him 
before the Police. 

 
e) The original resignation letter was with Mr. R. Mahalingam, Company Secretary for 

filing Form 32. He had no possession of the resignation letter at any point of time 
and had not prepared the scanned copy. Any difference in original and scanned 
copy can be answered by the Company Secretary only. The Company in Para 71.1 
of the sub rejoinder filed before CLB confirmed about having of original resignation 
with the Company Secretary. 

 
f) The Complaint is motivated against him because before the CLB he had stated that 

there is siphoning of funds by the Complainant. 

6.2  The Disciplinary Committee further noted that the Respondent (Appellant herein) 
vides his letter dated 19th June 2012 had further submitted as under:- 

a) There is a documentary proof produced by the Company that even earlier to the 
allotment, the Company had received consideration of Rs.123.63 Lakh and the 
allotment is made against the receipts, for which there is authorization. 

 
b) He had acted bonafide on the basis of ledger accounts made available to him and 

none of the parties, who had given consent letters have repudiated their consent 
or questioned the set or any of credits in their account to the consideration for the 
allotments of shares. 

 
c) The statement of accounts cannot be attributed to him and he had not audited the 

statements. The complainant as the director had access to the books of accounts 
and the complainant remained as Director even after the transfer of the 
management. 

 
d) The MoU is a disputed document and he had not witnessed the said MoU. 
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6.3   The Committee furthermore noted that the Complainant vide his letter dated 2nd 
June, 2012 had submitted his duly verified Rejoinder wherein he has inter-alia 
stated as under:- 

a) The respondent (Appellant herein) had not clarified as to whether the Company 
has received the full consideration of shares. 
 

b) The journal entry of transfer of amounts was passed prior to the date of the 
consent letter. 
 

c) The consent letter does not tally with the transfer of funds in the ledger account. 
In case of transfer of funds to Mr. S. Selvaraj, the ledger accounts of Mr. S. 
Selvaraj shows that the entire amount was transferred from Mr. C. Subramanian 
towards the consent letter, whereas the consent letter was transferred from 
Mr. C. Subramanian for transfer of Rs. 50,000/- only and for remaining 
Rs.50, 000/- his son Mr. S. Selvarakumar has given consent. 
 

d) Further as per letter dated 5th March, 2009, there was transfer of funds from Mr. 
K.Kathiersan to Mr. C. Velusamy; from Mr. K.Kathiersan and Mr. A. Rajendran to 
Mr. Amrithaveni. But no such name was appearing in the ledger account of the 
respective allottees. 
 

e) A perusal of all the papers, ledgers accounts, vouchers and other 
documents will clearly show that many such parties have not at all given 
their consent. For instance, Journal No.72 will show transfer of 
Rs.25,00,000 on 1st March, 2009 from the account of Mr. Mudhurai 
kannan to Mr. C. Veluswamy. Similar is case of Journal nos. 74 and 76. 
 

f) It is very surprising that the Respondent (Appellant herein) had submitted that 
another set of accounts was prepared by the Complainant, when the Complainant 
was not having access to books of accounts of the Company. 
  

g) The Respondent (Appellant herein) was having his digital signature kit. The same 
has been reported with Police Station, Palini. The case has now been taken up for 
enquiry and proceedings are in process.   
 

h) The Company Secretary had already given a statement that certification work was 
entrusted to him by the Respondent (Appellant herein) and the respondent 
(Appellant herein) has sent him scanned copy of the resignation letter. 
 

6.4  The Disciplinary Committee further noted that the Respondent (Appellant herein) 
vide his letter dated 26th April, 2014 had further submitted as under:- 

 
a) The resignation letter was sent by Company Law Board to forensic Department to 

verify the claim as to whether the complainant signatures are forged. As per his 
understanding, the Forensic Department held that the signatures are original and 
is not forged. 
 

b) The Complainant had filed petition before CLB seeking independent audit to verify 
matters. The consequences of the CLB order will obviously have its impact on the 
complaint before the Committee. If the CLB holds the complaint to be false, then 
the case against him before the ICAI must necessarily fail.  
 

c) The police Department closed this case as one of “Mistake of Facts” 
 
6.5  The Disciplinary Committee noted that as per the ‘Prima-Facie Opinion’ of Director 

(Discipline) dated 28th January, 2012 the Respondent (Appellant herein) had been 
Prima-Facie held guilty for following charges:- 

 
a) The Respondent (Appellant herein) had falsely certified Form No.2 of the Company 

for the purported allotment of shares in the Board Meeting held on 5th March, 2009 
by stating that the shares were fully paid up though accounting records (i.e. ledger 
printout of allottees) would show that the shares were not indeed fully paid up. 
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b) Deviation in the two set of accounts. 
 

c) Not returning of digital signature Kit of the complainant. 
 

d) False resignation letter.  

 

 

7. We have noted that that the respondent (i.e., Appellant herein) / his Counsel made 

following submission before the Disciplinary Committee: 

i. All the three promoters of the Company have mutually agreed among 
themselves to induct the other parties onto the Board of the Company and 
accordingly, Mr. C. Velusamy, Mr. S. Selvaraj, Mr. A. Selvarajan and Mr. K. 
Kathiresan were appointed as Directors of the Company and allotted shares. 
One of the First Promoter, Mr. M.R. Madurai Kannan sent him a letter along 
with copy of resolution passed at a Board Meeting, list of allottees, ledger 
account, letter from parties for allotment of shares etc. to certify and file Form 
No.2 .The Directors were on good terms and also had visited abroad together 
for identifying machines for the Company. 
 

ii. The allotment of shares to new directors was made in 2009.  The Complaint 
was filed in 2010. The Complainant challenged allotment after one year from 
the date of allotment despite the allotments was made only on his account. 
 

iii. An application was filed under section 403 of the Companies Act, 1956 
seeking permission to increase the paid up capital to Rs. 4.00 crores. By order 
dated 09.03.2010 the Company law Board directed the applicants to maintain 
status regarding shareholding pattern in the Company. There was urgent 
need to bring in money since funds were required for working capital and 
towards machinery purchase from aboard. It is pointed out that the bank 
sanctioned loan to the Company with a condition that the Share capital is to 
be increased to Rs. 4.00 crores. 
 

iv. He had never signed even as a witness any MOU. The Complainant along with 
Shri K. Balsamy has signed the MOU. But signatures of Shri C. Velusamy were 
not on the MOU. His Signature is appearing as a witness, but he had not 
signed the MOU. The other witness is Shri Selvaraj. The Complainant had 
forged his signature. 
 

v. As regards, certifying of Form 2, the Balance Sheet as on 31.03.2009 signed 
by Vardaman & Venketesh on 09.03.2013 is referred. 
 

vi. He was never appointed as statutory auditor. He is no way connected with 
the audit of the Firm. The signature on the balance sheet is not done by him. 

 
vii. He was not in the custody of digital signatures. The Complainant had reported 

this issue to the Police station. The Police Department closed this case as one 
of “Mistake of facts”. 
 

viii. The Company Secretary had sent an email on 15.04.2010 to him wherein the 
Company Secretary had attached the original letter for filing Form 32. He was 
never the statutory auditor of the Company. 

 

8. Thereafter, the Counsel of the complainant has also made the following submission: 

i. The Respondent (Appellant herein) had certified Form 2 posing that the 
shares are fully paid up whereas as per the records, no money had come. The 
paid up capital must have to come into the Company on the date of allotment 
i.e. on 05.03.2009. It cannot be said as fully paid up if the money was to be 
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received subsequently. The Company had received Rs. 4.49 lakhs 
subsequently. 
 

ii. The Respondent (Appellant herein) relied on a letter allegedly given by those 
parties on whose account debit has been made and credited to three persons. 
The amount is not brought in to the Company; it was pulled from different 

voucher entries. One resignation letter is without letterhead, header and 
footer. It was fabricated because a matter was moves in the Company Law 
Board. The letter is simply organized. 
 

iii. The Company Secretary (of the entity) in an enquiry against him by Institute 
of Company Secretaries of India admitted that he received the scanned copy 
from the Respondent (Appellant herein). The respondent assisted in 
incorporation of the Company and filed all the Forms. There was no other 
audit than the previous auditor. 

 

9. We have observed that as regard the first charge relating to false certification of Form 2, 

the Disciplinary Committee noted that the Respondent (Appellant herein) had certified 

Form No. 2 of the Company for the allotment of shares in the Board Meeting held on 5th 

March, 2009 by stating that the shares were fully paid up. It is observed from Form No. 

2 that the Respondent (Appellant herein) had certified that he had verified the 

attachments with the record and found them to be true and correct. In the said Form it 

was certified that all the money is paid on application and no money is due and payable 

on allotment. However, on perusal of the annexure with the statement of account it is 

clear that the entire money on application as certified by the Respondent (Appellant 

herein) had not been received as on 5th March, 2009. 

 

10. We have also observed that on perusal of statement of accounts, the Disciplinary 

Committee noted as under:- 

Name of the Allottees Amount to be  
received as per 

allotment (approved 
by the board ) (in Rs) 

Actual money 
received on the 

date of allotment 
(In Rs) 

Money not received  
as on the date of 

allotment 
(In Rs) 

Mr. C Velusamy 55,00,000 54,01,000 99,000 

Mrs.  V Amrithaveni 45,00,000 42,00,000 2,50,000 

Mr. S Selvaraj 5,00,000 5,50,000 0 

 

 
11. Further, we have noted that the Disciplinary Committee opined that in case of Mr C. 

Velusamy the balance amount was received on 7th March, 2009 whereas in the case of 

Mrs V. Amirthaveni balance of Rs 1, 50,000.00 and Rs. 1, 00,000.00 were received on 

9th March, 2009 and 12th March, 2009 respectively and in view of the same, the 



Page 8 of 10 

 

Disciplinary Committee held that the Respondent’s (Appellant herein) defence fails on 

evidentiary value and thus stands overruled and the Committee further stated that  it is 

clear that an amount of Rs 3.49 lakhs out of the Rs 105.00 lakhs were received after the 

date of allotment. The Respondent (Appellant herein) was required to check the ledger 

accounts before certifying the contents of Form 2.  Hence, the Committee is of the  

considered view that the Respondent (Appellant herein) has not followed due diligence 

required of him in the performance of his duties and accordingly is guilty of professional 

misconduct falling within the meaning of Clause (7) of Part I of the Second Schedule to 

the Chartered Accountants Act, 1949. However, the Disciplinary Committee exonerated 

him from all other charges. 

 

12. We have heard the submissions made on behalf of all the parties and perused all the 

records available. We have also gone through all written submissions and arguments 

given by the parties from time to time. The Learned Counsel appearing on behalf of the 

Appellant vehemently submitted that the Appellant was not guilty. The main defence of 

the Appellant before the Disciplinary Committee and before us was that the full money 

had been received by the company before allotment of shares by way of transfer of 

following amounts to the account of allottees from the money of other depositors which 

was lying with the company: 

1 K. Kathiresan A/c to Mr C. Velusamy       Rs 0.99 Lakh 
2 K. Kathiresan A/c V. Amirthaveni Rs 1.00 Lakh 
3 A. Rajendran A/c to V. Amirthaveni          Rs 2.00 Lakh 
   

 

13. The Learned Counsel appearing on behalf of the Appellant drew our attention towards 

the consent letter given by the said depositors being Mr. K. Kathiresan and Mr. A. 

Rajendran for this transfer. He, therefore, explained that the said deficiency, as found 

by the Disciplinary Committee, for the non receipt of allotment money before allotment 

was not there and the same has been fulfilled as per law as the full money was received 

by the Company before the allotment of the shares. Thus, the appellant has rightly 

certified Form no 2 as filed before the Registrar of the Companies and there was no 

negligence on his part. 
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14. The authorized representatives appearing on behalf of the Institute of Chartered 

Accountants of India, however, argued in support of the order of the Disciplinary   

Committee on the basis of various reasons given therein. It was also pointed out by 

them before us that the Appellant has not been able to substantiate the contention that 

full money was received before the allotment of shares. Further, it was submitted on 

behalf of the Institute of Chartered Accountants of India that the Appellant had filed the 

ledger accounts of depositors in which the money was lying which was transferred to 

shareholders, the veracity of which is challenged by the complainant, and he has alleged 

that it is the afterthought and that these entries were not there earlier. 

 
15. In our view the Appellant has not been able to substantiate his contention that the 

money was transferred to accounts of shareholders to whom shares were allotted, 

before allotment and as such the shares were fully paid before the allotment. We have 

perused the consent letters as available on record. They are very routine and do not 

give any reason as to why the money was transferred, what are the terms and 

conditions and what was the relations between the parties. No evidence was produced 

that the transaction was at “Arms Length “. Even as per the copies of ledger 

accounts filed by appellant, veracity of which is challenged by complainant, 

we have noted that whatever amount was transferred to the shareholders 

have been shown as received back after 4-5 days. All transactions of transfer 

are book entries only and it was not produced as to whether any bank 

transfer was made or even cash was available for the same. The same appear 

to be the ‘accommodation consent letters’ obtained to support the claim of 

Appellant. No convincing evidence was produced by the Appellant to support 

his contention.  

 
16. Based on the above, we therefore, uphold the order of Disciplinary Committee. 

However, on the ground of punishment, as the Learned Counsel appearing on behalf of 

the Appellant pleaded before us that the punishment given is very harsh and is un-

proportionate by drawing our attention to the background, experience, family and 
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financial conditions of the Appellant. He also submitted that his family will be in a great 

trouble, if the said order of punishment is executed as it is. 

 

17. Having Considered all submissions and after examination of all material on record, under 

the circumstances as above, we are of the considered view that the ends of justice 

would be adequately met out by giving him the punishment of removal of the name of 

the Appellant from the Register of Membership for a period of three months instead of 

one year. The punishment given to the Appellant by the Disciplinary Committee, 

therefore, stands modified accordingly. 

 

18. All interim stay orders, if any, are vacated. No order as to cost. The appeal stands 

disposed off accordingly. 

 

 
 
Justice M. C. Garg             Sunil Goyal  

Chairperson                 Member 
 
 

 
 
 

Dr. Navrang Saini         
Member            
 

 
 

 
New Delhi  
Dated this 13th day of May, 2017  

 


